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1 Count five of the complaint seeks a determination that 765 shares of stock owned by Mr. Robinson
are the property of Mr. Whitmire.  At the close of the trial Mr. Whitmire moved to dismiss count five.
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MEMORANDUM OF DECISION
ON COMPLAINT TO DETERMINE DISCHARGEABILITY

Plaintiff, Thomas Whitmire, Jr. (Mr. Whitmire) filed this adversary
complaint seeking a judgment of nondischargeability under 11 U.S.C. §
523(a)(2)&(4), or, alternatively, for denial of the discharge under 11 U.S.C. §
727(a)(2)&(4) against Defendant-Debtors, Norman E. Robinson and Carolyn
O. Robinson.  Based upon the record established at trial and after considering
all the evidence and arguments of counsel, the Court concludes that Mr.
Whitmire is entitled to: (1) a nondischargeable judgment in the amount of
$160,000 against Defendant Norman Robinson; and (2) an order denying the
discharge of Defendant Carolyn Robinson.1  Because we do not find any of
the remaining claims asserted in the complaint persuasive, judgment on those
claims will be denied.

It is undisputed that $160,000 from Mr. Whitmire's retirement account
ultimately moved into a joint bank account of the Robinsons.  The threshold
issue is whether the funds were obtained by fraud or embezzlement.

I. THE UNCONTESTED RECORD

Early Retirement, Stephanie Robinson, and the Wemyss House

Mr. Whitmire worked for approximately 27 years as a line operator for
Proctor & Gamble.  He retired with an early buyout on April 1, 2003, at the age
of forty-six.  At the time, he had retirement investments worth $617,000.  Upon
retirement, Mr. Whitmire transferred these investments to an account with
Smith Barney.

Sometime during the spring or summer of 2003, Mr. Whitmire started
dating the Robinsons' daughter, Stephanie Robinson.  In October 2003, Mr.
Whitmire moved into a new house on Wemyss Avenue that he built for
$308,000.
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Mr. Whitmire Meets Carolyn and Norman Robinson

Stephanie Robinson introduced Mr. Whitmire to Carolyn Robinson in
late summer or early fall of 2003.  Mr. Whitmire and Mrs. Robinson shared a
common interest in decorating.  Mrs. Robinson spent five weeks decorating
the Wemyss house with Mr. Whitmire.  During this time, Mr. Whitmire met
Norman Robinson.

Sharing the Holidays

Mr. Whitmire hosted the Robinson family at the Wemyss house for
Thanksgiving of 2003.  Around this time, Mr. Whitmire began visiting the
Robinsons' home multiple times per week.  During these visits, Mr. Whitmire
would spend most of the time talking with Mr. Robinson in his basement office
while Stephanie and her mom were in another part of the house.

Mr. Whitmire spent Christmas of 2003 at the Robinsons' home.  A week
later, the Robinsons spent New Year's Eve at Mr. Whitmire's home.

The Joint Account and the Robinson Account

On January 12, 2004, a joint checking account was opened at Fifth
Third Bank under the names of Mr. Whitmire and Mr. Robinson (hereafter
"Joint Account").  All deposits to the Joint Account came from Mr. Whitmire
alone.  Mr. Robinson never transferred any of his own funds to the Joint
Account.

Over the course of several months, Mr. Whitmire transferred $312,000
into the Joint Account from his Smith Barney account.  By June of 2005, Mr.
Robinson had transferred $160,000 from the Joint Account to a separate
account at Fifth Third Bank under the names of Norman and Carolyn
Robinson (hereafter "Robinson Account").

II. THE CONTESTED RECORD – WHY WERE THE FUNDS TRANSFERRED?

Mr. Whitmire testified that the Joint Account was to be funded and
utilized primarily, if not exclusively, for the purpose of enabling Mr. Whitmire
and Mr. Robinson to start a business together.  Mr. Robinson testified that he
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transferred $160,000 from the Joint Account to the Robinson Account
pursuant to Mr. Whitmire's agreement to purchase land from the Robinsons.
Subsections IIA and IIB set forth the competing views that arose at trial.

A. THE WHITMIRE VIEW

Prior to the opening of the Joint Account, Mr. Robinson asked Mr.
Whitmire if he wanted to go into business together and become a millionaire.
Mr. Robinson explained that he used to own a business and was looking to
buy the assets of AMT USA ("AMT"), a West Virginia company that
manufactured engines for remote controlled airplanes.  Mr. Robinson asked
Mr. Whitmire if he wanted to invest $50,000 to be a part-owner with Mr.
Robinson and an acquaintance named John Ligons.  Mr. Whitmire said he
wanted to be included.

Because his contribution would come from his retirement funds, Mr.
Whitmire took Mr. Robinson to meet his financial planner at Smith Barney.
Mr. Robinson told the financial planner about the business opportunity.  The
financial planner advised Mr. Whitmire that there would be adverse tax
consequences if he withdrew retirement funds for this purpose.  Mr. Robinson
told Mr. Whitmire not to worry because the business would reimburse Mr.
Whitmire for the taxes once it was established.  Mr. Whitmire decided to use
his retirement funds for the business venture.

Mr. Robinson suggested that the Smith Barney funds be wired to a joint
account owned by both of them.  That would enable Mr. Robinson to have
access to the funds if Mr. Whitmire was unavailable.  Similarly, once the Joint
Account was established, Mr. Robinson had Mr. Whitmire sign a number of
blank checks.

As noted previously, Mr. Whitmire transferred $312,000 from Smith
Barney to the Joint Account over the course of ten months.  Mr. Whitmire
transferred more than $50,000 into the Joint Account because, as time
progressed, Mr. Robinson said that additional funds were needed for the
acquisition of the business and Mr. Whitmire would be reimbursed once the
company was operational.
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In May of 2005, Mr. Whitmire suspected that funds were missing from
the Joint Account.  When confronted, Mr. Robinson said that some of the
funds were used to help his children through financial difficulties.  Thereafter,
Mr. Whitmire obtained copies of all checks and statements related to the Joint
Account.  When he confronted Mr. Robinson with the documentation, Mr.
Robinson admitted that he diverted funds for personal use.  To make amends,
Mr. Robinson said he would include Mr. Whitmire in his will.

B. THE ROBINSON VIEW

The Robinsons owned an additional lot behind their home.  An
uninhabitable structure was located on the lot.  Both the Robinsons' residence
and the rear lot were serviced by a leaking septic system.  It was going to cost
the Robinsons $30,000 to fix the problem by connecting both lots to the public
sewer line.  The Robinsons did not have $30,000 at their disposal.

The Robinsons were preparing to put the lot on the market to generate
needed cash.  At that point, Mr. Whitmire and Stephanie Robinson indicated
that they would be interested in building a home on the lot.  Mr. Robinson told
them he would be willing to sell the lot to them.  In April of 2004, they reached
an oral agreement to transfer the lot for a price not to exceed $175,000.  The
agreement provided that Mr. Robinson could withdraw funds from the Joint
Account as needed.  Pursuant to the agreement, Mr. Robinson began
withdrawing funds from the Joint Account on April 14, 2004.

In May of 2005, Mr. Whitmire asked Mr. Robinson what happened to his
money.  Mr. Robinson said, "Well, we've been spending your money and paid
some taxes and so forth."  On a subsequent occasion, Mr. Whitmire told Mr.
Robinson, "If I can't be a partner . . . the deal in the back on the house is off."
That was when the deal to purchase the lot ended.  Title to the lot was never
transferred.

C. THE WHITMIRE VIEW CARRIES GREATER CREDIBILITY

For the reasons that follow, the Court finds Mr. Whitmire's version of the
contested facts to be more credible than Mr. Robinson's.
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2 The Robinsons attempted to impeach Mr. Ligons' credibility on the basis that he falsified a resume
for purposes of the AMT venture.  Mr. Ligons admitted that he did falsify certain aspects of his resume.
However, he also said he was encouraged to do so by Mr. Robinson.  Regardless of the falsified resume and
the impetus for it, the Court found Mr. Ligons to be a credible witness.  He offered a cogent presentation of
the facts that did not appear to be biased toward either party.  Frankly, Mr. Ligons' recollection of events was
more lucid than that of either Mr. Whitmire or Mr. Robinson.

3 Interestingly, by November of 2004, Mr. Whitmire had transferred $162,612 from Smith Barney to
the Joint Account.
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i. CORROBORATING WITNESSES FOR THE WHITMIRE VIEW

a. JOHN LIGONS2

John Ligons and Mr. Robinson became friends through their mutual
interest in remote controlled airplanes.  At the time, Mr. Ligons lived in
California.

In the fall of 2004, Mr. Robinson proposed a 50/50 venture to Mr. Ligons
whereby they would acquire the assets of AMT and start a Cincinnati business
for the manufacture of remote controlled airplane engines.  To explore this
possibility, Mr. Ligons traveled to Cincinnati in November of 2004.  When Mr.
Ligons arrived, Mr. Robinson informed Mr. Ligons that Mr. Whitmire was going
to contribute $160,000 to join the venture.3  This was the first of several times
that Mr. Robinson told Mr. Ligons that Mr. Whitmire would be a partner in the
AMT venture.

During the November 2004 trip to Cincinnati, Mr. Ligons traveled to
West Virginia with Mr. Robinson and Mr. Whitmire to assess AMT.  Believing
that the three had reached an agreement to purchase the assets of AMT, Mr.
Ligons moved to Cincinnati in February of 2005.  Mr. Ligons lived with the
Robinsons until the latter part of March of 2005.  Thereafter, Mr. Ligons lived
with Mr. Whitmire for a couple of months.

While Mr. Ligons was living with Mr. Whitmire, the two men went to Fifth
Third Bank.  According to Mr. Ligons, Mr. Whitmire became upset when he
learned that funds were missing from the Joint Account because of transfers
by Mr. Robinson.  Thereafter, Mr. Whitmire confronted Mr. Robinson in the
presence of Mr. Ligons.  According to Mr. Ligons, Mr. Robinson responded
as follows:
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[Mr. Robinson's] first response was that the [money] was used
towards the purchase of AMT USA.  After a bit more badgering,
the story changed to the money was used towards the property in
the back of the house.  After that the story changed again to it
was used in an investment and that the money was lost.

After this meeting, Mr. Ligons and Mr. Whitmire went back to Fifth Third
Bank and obtained copies of all checks and statements from the Joint
Account.  Mr. Ligons testified:

I helped Mr. Whitmire to look through his checks . . . and his
statements to see where all the money was going.  And upon
discovering several checks written to Mr. Robinson with subtitles
"loan repayment" I asked Mr. Whitmire if he had borrowed any
money from Mr. Robinson and his reply was no. . . .  I
accompanied Mr. Whitmire to Mr. Robinson's house and [Mr.
Whitmire] asked [Mr. Robinson] about those monies also.  Mr.
Robinson said that the monies were used toward the purchase of
AMT USA, originally.  Then his story changed to it was used
towards the property.  And that was after Mr. Whitmire said that
they couldn't have been used towards the purchase of AMT USA
because the purchase hadn't occurred yet.

Sometime thereafter, according to Mr. Ligons, Mr. Robinson admitted that he
improperly diverted the money.

Mr. Robinson finally admitted to taking the money.  He tried to get
Mr. Whitmire to purchase the property behind him for over two
hundred thousand, roughly the same amount that was missing.
Mr. Whitmire refused to buy the property and said that he wanted
his money back.  Mr. Robinson said that he would pay him back
in full.  His words were, he would make him whole.  He also
offered to put Mr. Whitmire in his will to guarantee that he got his
money back.

After this, Mr. Whitmire was no longer a participant in the AMT venture.  The
assets of AMT were eventually purchased in August of 2005 by Mr. Robinson,
Mr. Ligons and two other partners.
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b. MICHAEL MULLEN

Michael Mullen is an accountant whose clientele includes both the
Robinsons and Mr. Whitmire.  Mr. Mullen has served the Robinsons since
1990 and Mr. Whitmire since 2003.  Mr. Robinson introduced Mr. Whitmire to
Mr. Mullen.

Based upon his conversations with Mr. Whitmire, Mr. Mullen understood
that Mr. Whitmire was going to be an investor in the AMT venture.  Mr. Mullen
testified:

In return for being promised to be an investor in this new
business, Mr. Whitmire basically turned over his financial
resources to Mr. Robinson.  Mr. Robinson became his friend and
he, Mr. Whitmire, felt very comfortable with Mr. Robinson handling
his investments.  And so he trusted him completely.

Mr. Mullen felt that Mr. Robinson had more to say about Mr. Whitmire's funds
than Mr. Mullen or Mr. Whitmire's financial advisor.  It appeared to Mr. Mullen
that Mr. Robinson could control Mr. Whitmire's retirement funds.

Mr. Mullen was concerned because he did not understand where all of
the retirement funds were going.  When he expressed his concern to Mr.
Whitmire, Mr. Whitmire told Mr. Mullen not to worry because Mr. Robinson
was handling things.  In particular, Mr. Whitmire repeatedly told Mr. Mullen
that Mr. Whitmire expected to get all his money back once the new business
was operational.

Mr. Mullen was concerned about Mr. Robinson's access to Mr.
Whitmire's funds because he was familiar with the Robinsons' finances and
"knew that they probably needed funds for other purposes other than just to
look at a new business, such as for living expenses."

ii. INCONSISTENCIES WITH THE ROBINSON VIEW

Based upon the Robinsons' testimony alone, it appears as though
several aspects of the lot purchase agreement have changed over time.
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a. THE MUTATING PURCHASE PRICE

Mr. Robinson testified that the purchase price for the lot was a sum not
to exceed $175,000.  Prior to the Robinsons' bankruptcy filing, Mr. Whitmire
maintained a state court action against the Robinsons.  In the state court
action, the Robinsons described the oral agreement in the following
interrogatory response: "Whitmire's sole responsibility in the partnership was
to provide on going [sic] funds not to exceed $115,000 for the development
of the property and to choose the home that was to be built on the land."
When confronted with this apparent discrepancy, Mr. Robinson explained:
"Well, that was more or less like the down payment of the property."

b. THE MUTATING USE OF THE FUNDS

In an interrogatory response in the state court action, the Robinsons
stated that the funds removed from the Joint Account were to be used for the
development of the lot.  Mr. Robinson reiterated this at the meeting of
creditors and at trial.  However, when it became clear at trial that the $160,000
transferred to the Robinson Account far exceeded the lot development
expenses (e.g., taxes, insurance, mortgage, utilities and cost of demolition)
the purpose for which the funds could be used changed.  Mr. Robinson then
testified that the agreement permitted him to use the funds for any purpose
whatsoever.  Consistent with those statements, Mr. Robinson acknowledged
that he did not use any of the funds for lot development expenses.

c. THE MUTATING ACCOUNTING SYSTEM

Some of the funds were transferred to the Robinson Account by check.
Mr. Robinson suggested that he was able to account for the payments in
furtherance of the agreement based upon notations made on the memo line
of the checks.  When it became apparent that the memo notations were
inaccurate, Mr. Robinson admitted that his memo accounting system was
unreliable.  Nevertheless, Mr. Robinson stated that he had a spreadsheet at
home that properly accounted for all payments under the agreement,
regardless of the notations.  Mr. Robinson admitted that he failed to produce
a copy of this spreadsheet in response to Mr. Whitmire's discovery requests.
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D. FACTUAL FINDINGS FROM THE CONTESTED RECORD 

Being more persuaded by Mr. Whitmire's view, the Court makes the
following findings from the contested record.

Mr. Whitmire transferred $312,000 from Smith Barney to the Joint
Account for the purpose of enabling Mr. Whitmire and Mr. Robinson to start
a business together.  Mr. Whitmire completely trusted Mr. Robinson with these
funds by following all of Mr. Robinsons directives.  Mr. Robinson violated this
trust by diverting $160,000 to the Robinson Account for personal use.

Although Mr. Whitmire considered the possibility of purchasing the rear
lot, he determined that it was not worth the expense and never entered into
an oral purchase agreement.  Based on the demeanor of the witnesses, the
Court finds Mr. Whitmire's testimony credible when compared to Mr.
Robinson's which seemed manufactured to explain away his misuse of funds.

III. EMBEZZLEMENT BY MR. ROBINSON – § 523(a)(4)

"A creditor proves embezzlement by showing that he entrusted his
property to the debtor, the debtor appropriated the property for a use other
than that for which it was entrusted, and the circumstances indicate fraud."
Brady v. McAllister, 101 F.3d 1165, 1173 (6th Cir. 1996).

Mr. Robinson did not contribute any funds to the Joint Account.  Absent
evidence of a different intent, the funds in the Joint Account belonged to Mr.
Whitmire under Ohio law.  See Estate of Cowling v. Estate of Cowling, 109
Ohio St. 3d 276, 279-80 (2006) ("A joint and survivorship account belongs,
during the lifetime of all parties, to the parties in proportion to the net
contributions by each to the sums on deposit, unless there is clear and
convincing evidence of a different intent.").

Mr. Whitmire entrusted his Joint Account funds to Mr. Robinson.  Mr.
Whitmire did not place funds in the Joint Account for Mr. Robinson's personal
use.  Nonetheless, Mr. Robinson diverted funds from the Joint Account to the
Robinson Account for personal use.  The totality of the circumstances strongly
supports the conclusion that fraud on the part of Mr. Robinson occurred in
connection with his handling of funds in the Joint Account.
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Accordingly, Mr. Whitmire has sustained his burden of proving
embezzlement under § 523(a)(4).

IV. ACTUAL FRAUD BY MR. ROBINSON – § 523(a)(2)(A)

"When a debtor intentionally engages in a scheme to deprive or cheat
another of property or a legal right, that debtor has engaged in actual fraud
and is not entitled to the fresh start provided by the Bankruptcy Code."  Mellon
Bank, N.A. v. Vitanovich (In re Vitanovich), 259 B.R. 873, 877 (B.A.P. 6th Cir.
2001).  "Actual fraud encompasses 'any deceit, artifice, trick, or design
involving direct and active operation of the mind, used to circumvent and
cheat another.'" Id. (quoting McClellan v. Cantrell, 217 F.3d 890, 893 (7th Cir.
2000)).

Based upon the totality of events, the Court finds that Mr. Robinson
engaged in a scheme to cheat Mr. Whitmire by deceit.  Mr. Robinson led Mr.
Whitmire to believe that Mr. Robinson was using Mr. Whitmire's funds to start
a business together.  Mr. Robinson further deceived Mr. Whitmire by stating
that Mr. Whitmire would be reimbursed for many expenditures once the
business was operational.

Accordingly, Mr. Whitmire has sustained his burden of proving actual
fraud under § 523(a)(2)(A).

V. CONSEQUENTIAL DAMAGES – TAX CONSEQUENCES

In addition to the $160,000 that Mr. Robinson diverted to the Robinson
Account, Mr. Whitmire seeks a nondischargeable judgment for the tax
consequences of the early withdrawals from his retirement account.  Mr.
Whitmire predicates this request upon Cohen v. De La Cruz, 523 U.S. 213
(1998) (holding that § 523(a)(2)(A) prevents the discharge of all liability arising
from fraud, including an award of treble damages, attorney's fees and costs).
It is not necessary for the Court to determine whether Mr. Whitmire's tax
consequences fall within the scope of Cohen because he failed to prove the
amount of taxes attributable to the $160,000 that Mr. Robinson diverted.

Under § 523(a)(2)(A), the creditor bears the burden of proof.  Grogan v.
Garner, 498 U.S. 279 (1991); Atassi v. McLaren (In re McLaren), 990 F.2d
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850, 853 (6th Cir. 1993).  Moreover, exceptions to discharge must be strictly
construed against the creditor.  AT&T Universal Card Servs., Inc. v. Rembert
(In re Rembert), 141 F.3d 277, 281 (6th Cir. 1998); Manufacturer's Hanover
Trust Co. v. Ward (In re Ward), 857 F.2d 1082, 1083 (6th Cir. 1988).

Between April of 2004 and January of 2005 Mr. Whitmire transferred
$312,000 into the Joint Account from his retirement account with Smith
Barney.  This led to tax consequences for the tax years 2004 and 2005. Mr.
Mullen testified that Mr. Whitmire's tax liability was $42,668 for 2004 and
$75,161 for 2005.  According to Mr. Mullen, these tax obligations resulted
exclusively from Mr. Whitmire's withdrawals from his retirement account.

Because Mr. Robinson did not divert the entire $312,000 to the
Robinson Account, he cannot be liable for the entire tax liability for the
$312,000 transfers.  Moreover, there is no way of knowing whether the 2004
and 2005 tax liabilities are attributable solely to the $312,000 transfers.  Mr.
Mullen testified that Mr. Whitmire withdrew $587,000 from his retirement
account between 2003 and 2006.  The account statements for the Joint
Account reflect that $312,000 was transferred to the Joint Account.  The
record does not reveal where or when the remaining $275,000 was
transferred.  If any of the $275,000 was withdrawn in 2004 or 2005, then
additional portions of the 2004 and 2005 tax liabilities would not be Mr.
Robinson's responsibility.

The evidence that is needed is Mr. Mullen's testimony concerning the
2004 and 2005 tax liability related to the early withdrawal of $160,000.  There
is no such evidence in the record.  Consequently, Mr. Whitmire has failed to
sustain his burden of proof on the issue of consequential damages.

VI. VICARIOUS LIABILITY OF CAROLYN ROBINSON  

Mr. Whitmire also seeks a nondischargeable judgment against Mrs.
Robinson.  There is no evidence in the record that Mrs. Robinson embezzled
or defrauded Mr. Whitmire.  Nonetheless, Mr. Whitmire contends that she is
liable because she was aware of Mr. Robinson's actions or at least benefitted
from his deceptions.
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What Mr. Whitmire seeks is a finding of vicarious liability.

Where both husband and wife are debtors . . . creditors
often attempt to hold both spouses responsible for
nondischargeable debts.  While one spouse has usually
participated actively in the conduct complained of, liability of the
other spouse may need to rest on vicarious liability.  The
"innocent" spouse may not be held liable unless the participant
spouse acted as agent for the nonparticipant spouse in engaging
in the alleged misconduct.  Vicarious liability is not established by
the mere existence of the marital relationship, and the Bankruptcy
Code does not permit the attribution of intent from spouse to
spouse on that basis alone.  Separate proof of an agency
relationship is required to establish the liability of the innocent
spouse.

Howard J. Steinberg et al., Bankruptcy Litigation § 13:70 (2007).  The Fifth
Circuit has attached vicarious liability to an "innocent" spouse where: (1) a
partnership existed between the debtors at the time of the misconduct; (2) the
"non-innocent" spouse committed the misconduct on behalf of the partnership
in the ordinary course of the partnership's business; and (3) the "innocent"
spouse shared in the monetary benefits of the misconduct.  See In re Luce,
960 F.2d 1277, 1282 (5th Cir. 1992).  The Sixth Circuit found Luce to be
"persuasive" when addressing the issue of vicarious liability between business
partners.  See In re Ledford, 970 F.2d 1556, 1561 (6th Cir. 1992).  Although
Ledford did not involve the vicarious liability of an "innocent" spouse, the
Court concludes that the Sixth Circuit, in light of its favorable treatment of
Luce in the Ledford decision, would extend the rule to the facts in the present
case.  

There is no question that Mrs. Robinson shared in the monetary benefits
of Mr. Robinson's misconduct, given that Mr. Whitmire's money was diverted
into the Robinson Account and likely used to pay the couple's household or
personal expenses.  A more pertinent question is whether there existed an
agency or partnership between Mr. and Mrs. Robinson in connection with the
start up of the model airplane business.  The Robinsons did own several
rental properties.  Moreover, Mr. Robinson and Mrs. Robinson have both
contributed to this business.  However, regardless of whether an agency or
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partnership existed, it seems clear to the Court that Mr. Robinson did not
commit the misconduct on behalf of, and in the ordinary course of, the
Robinson's rental property business.  Moreover, there is a dearth of any
evidence tying Mrs. Robinson to the startup  of the model airplane business
other than in a very minor role.  The early suggestion that she serve as the
vice-president and be placed in charge of the new company's financial records
was summarily rejected by the other investors.  Without more, the conduct
engaged in here by Mr. Robinson cannot be attributed to Mrs. Robinson solely
based upon the marital relationship.  Vicarious liability rests on proof of a
partnership or agency, and none has been shown to exist in this case.  

Because Mr. Robinson did not commit any misconduct on behalf of, and
in the ordinary course of, a partnership with Mrs. Robinson, the Court
concludes that Mrs. Robinson is not vicariously liable with Mr. Robinson under
§ 523(a)(2)(A) and (4).

VII. DENIAL OF CAROLYN ROBINSON'S DISCHARGE

Alternatively, Mr. Whitmire seeks a denial of Mrs. Robinsons' discharge
pursuant to 11 U.S.C. § 727(a)(2) and/or (4).

A. SECTION 727(a)(4)

Section 727(a)(4) provides:

The court shall grant the debtor a discharge, unless– 

. . .

(4) the debtor knowingly and fraudulently, in or
in connection with the case– 

(A) made a false oath or account[.]

To prevail under § 727(a)(4)(A) Mr. Whitmire must prove that: (1) Mrs.
Robinson made a statement under oath; (2) the statement was false; (3) Mrs.
Robinson knew the statement was false; (4) Mrs. Robinson made the
statement with fraudulent intent; and (5) the statement related materially to the
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bankruptcy case.  In re Keeney, 227 F.3d 679, 685 (6th Cir. 2000).

According to Mr. Whitmire, multiple omissions from Mrs. Robinson's
Statement of Financial Affairs ("Statement of Affairs") constitute false oaths.
Specifically, her Statement of Affairs does not disclose:

(1) the income received from the alleged agreement for the sale of the
lot to Mr. Whitmire (Statement of Affairs at Question 2);

(2) a transfer to Mrs. Robinson's daughter (Statement of Affairs at
Question 7 and/or 10); and

(3) Mrs. Robinson's control over her mother's finances and bank
accounts (Statement of Affairs at Question 14).

An omission from the Statement of Affairs constitutes a statement under oath.
Harker v. West (In re West), 328 B.R. 736, 749 (Bankr. S.D. Ohio 2004).  The
Court agrees with Mr. Whitmire that each of these omissions gave rise to a
false statement that Mrs. Robinson knew to be false.

Question No. 2 on the Statement of Affairs provides: "State the amount
of income received by the debtor other than from employment, trade,
profession, or operation of the debtor's business during the two years
immediately preceding the commencement of this case."  Emphasis added.
The Robinsons filed their chapter 7 petition on April 6, 2006.  Mr. Robinson
began transferring funds from the Joint Account to the Robinson Account on
April 14, 2004.  Mrs. Robinson testified that she didn't know about the details
of the alleged agreement to sell the lot until Mr. Whitmire sued the Robinsons
in state court in the fall of 2005.  The corollary is that she knew the details of
the agreement approximately six months prior to the filing of her bankruptcy
petition.  Thus, when Mrs. Robinson completed her Statement of Affairs she
knew that more than $100,000 of income from Mr. Whitmire had been
transferred to the Robinson Account, regardless of whether a lawful
agreement existed.  She did not disclose this income on Question No. 2.

Question No. 10 on the Statement of Affairs provides: "List all other
property . . . transferred either absolutely or as security within two years
immediately preceding the commencement of this case."  Question No. 7 on
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the Statement of Affairs provides: "List all gifts or charitable contributions
made within one year immediately preceding the commencement of this
case[.]"  Check No. 247991, written on the Robinson Account and dated
January 12, 2005, is a check payable to Mrs. Robinson's daughter Karen.
Mrs. Robinson acknowledged that she signed the check.  The word "Loan" is
on the memo line of the check.  Mrs. Robinson could not recall the purpose
of the check.  If the  check represented a loan, Mrs. Robinson failed to
disclose the transfer on Question No. 10.  If the check represented a gift, Mrs.
Robinson failed to disclose the gift on Question No. 7.

Question No. 14 on the Statement of Affairs provides: "List all property
owned by another person that the debtor holds or controls."  On the third day
of trial, Mrs. Robinson testified that she controls her mother's bank accounts
and finances.

Q: So does your mom engage in financial transactions with your
account without your knowledge?

A: No.  I handle all my mother's money.

. . .

Q: And does your mom, in fact, have an account at Fifth Third Bank?

A: Yes, my mother has four or five accounts at Fifth Third.

Q: And you control these accounts?

A: Yes, I do.

On the fourth day of trial, twenty-four days later, Mrs. Robinson contradicted
her earlier testimony.

Q: Do you have access, control, check writing ability, any type of
connection with your mother's bank accounts?

A: No.  She signs the checks and the account is in her name.
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4 Moreover, Mrs. Robinson's false testimony on the fourth day of trial constitutes a false statement
that she knew to be false.
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. . .

Q: When we were here last time, didn't you testify to the fact that you
have control over her accounts?

A: No.  I don't have control.  I help her with her budget and when the
statement comes in I look it over to make sure everything is okay
on it, but I have no control as such to write checks or anything of
that sort.

The Court did not find Mrs. Robinson's latter testimony to be credible.  On the
third day of trial, she was certain that a particular transaction on her mother's
account must have originated with her instead of her mother.  Shortly
thereafter, in response to an objection, the Court noted that "she has testified
that she handles all of her mother's financial affairs."  Mrs. Robinson did not
attempt to correct the Court's understanding of her testimony.  Consequently,
the Court finds that Mrs. Robinson knowingly misrepresented her control over
her mother's bank accounts and failed to disclose such control on Question
No. 14.4

The intent requirement is satisfied if the debtor exhibits a reckless
disregard as to whether a representation is true.  Keeney, 227 F.3d at 686.
A pattern of omissions and/or false statements demonstrates a reckless
disregard.  Ayers v. Babb (In re Babb), 358 B.R. 343, 355 (Bankr. E.D. Tenn.
2006).  However, a false statement resulting from mistake or inadvertence is
not indicative of fraudulent intent.  Keeney, 227 F.3d at 686.

At the very least, Mrs. Robinson has demonstrated a reckless disregard
concerning her false statements.  This is not the case of a debtor who
inadvertently failed to disclose one or two minor details.  Most troubling is Mrs.
Robinson's failure to disclose the Whitmire income on Question No. 2.  Mrs.
Robinson testified that Mr. Whitmire's state court lawsuit created a lot of stress
for the Robinsons prior to the filing of the bankruptcy petition.  Given its
prominence on her mind, it is hard to imagine that Mrs. Robinson would
mistakenly or inadvertently forget to disclose more than $100,000 that was
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5 Several other omissions identified by Mr. Whitmire do not give rise to § 727(a)(4)(A) relief against
Mrs. Robinson.  Omissions affecting only Mr. Robinson and his bankruptcy estate (e.g., omission of: (1)
$6,000 of Mr. Robinson's wages; (2) repayment of Mr. Robinson's $25,000 loan; (3) Mr. Robinson's interest
in the Joint Account; and (4) the fact that Mr. Robinson is the true owner of a T-33 remote controlled airplane,
instead of his grandson) are irrelevant to the issue of whether § 727(a)(4)(A) precludes the entry of a
discharge in favor of Mrs. Robinson.  See Cole Taylor Bank v. Yonkers (In re Yonkers), 219 B.R. 227, 233
(Bankr. N.D. Ill. 1997) ("A spouse's failure to disclose will not be automatically imputed to the other spouse
because each has an independent duty to disclose all of his or her assets and liabilities, notwithstanding the
Bankruptcy Code's provision which allows spouses to file a joint case.  See 11 U.S.C. § 302.  Each joint debtor
has a separate estate unless the two estates are . . . consolidated.").  Omissions regarding the Robinsons'
remote controlled airplanes are not actionable against Mrs. Robinson because she credibly testified that she

(continued...)
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transferred to the Robinsons' joint bank account pursuant to, in her mind, a
bona fide agreement for the sale of her property.  Also troubling is the fact that
Mrs. Robinson appears to have offered perjured testimony concerning her
control of her mother's finances.  Because these are more than inadvertent
mistakes, the false statements were made with fraudulent intent.  

A false statement is material if it bears a relationship to the debtor's
business transactions or estate, or concerns the discovery of assets, business
dealings, or the existence and disposition of the debtor's property.  Keeney,
227 F.3d at 686.  Regardless of the size of the asset or the potential recovery
of the estate, a statement is material if it interferes with the discovery of
assets, the investigation of the debtor's finances or the recovery of preferential
and fraudulent transfers.  Olympic Coast Investment, Inc. v. Wright (In re
Wright), 364 B.R. 51, 74 (Bankr. D. Mont. 2007).  Mrs. Robinson's failure to
include the transfer to her daughter on Question No. 10 interfered with the
recovery of a potential fraudulent transfer.  The remaining omissions relate to
the existence and disposition of Mrs. Robinson's property. The failure to
disclose the same interfered with the investigation of Mrs. Robinson's
finances.  Consequently, the false statements related materially to Mrs.
Robinson's bankruptcy case.

"A discharge is a privilege and not a right and therefore the strict
requirement of accuracy is a small quid pro quo.  The successful functioning
of the bankruptcy code hinges upon the bankrupt's veracity and his
willingness to make a full disclosure."  In re Hamo, 233 B.R. 718, 725-26
(B.A.P. 6th Cir. 1999).  Because Mrs. Robinson did not provide full disclosure
but made false oaths under § 727(a)(4)(A), she is not entitled to the privilege
of discharge.5
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5(...continued)
had no knowledge about the airplanes.  Lastly, the Court finds no fraudulent intent by Mrs. Robinson regarding
her: (1) omission from Statement of Affairs Question No. 10 of a security interest transferred to the Bank of
Kentucky when the Robinsons refinanced their apartment buildings in 2005; and (2) $0 valuation on Schedule
A of a Hawaiian timeshare.  As to the former, the security interest was disclosed on Schedule D.  As to the
latter, the timeshare interest was fully disclosed on an amendment to Schedule A filed several months before
the commencement of this adversary proceeding and before the meeting of creditors.  Mrs. Robinson's
attorney, a panel trustee in other cases, advised her to list the value at $0 due to the challenge usually
encountered in liquidating timeshare interests.  If Mrs. Robinson's chapter 7 trustee wanted to liquidate the
asset for the benefit of the estate, Mrs. Robinson provided him with ample information to initiate the process.
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VIII. CONCLUSION

Pursuant to § 523(a)(2)(A)&(a)(4), Mr. Whitmire is entitled to a
nondischargeable judgment against Mr. Robinson in the amount of $160,000.
Pursuant to § 727(a)(4)(A), Mrs. Robinson is not entitled to a chapter 7
discharge.  The remaining claims in the complaint not specifically addressed
herein , though thoroughly considered, are without merit.  A judgment to this
effect will be entered. 
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