UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF COHI O
WESTERN DI VI SI ON

In Re )
)
Charl es Swanson ) Case No. 04-12211
)
) Adversary No. 04-01143
Debt or ) Chapter 7
)
____________________________ )
)
Cheryl Swanson )
) Judge Burton Perl man
)
Plaintiff )
)
VS. )
)
Charl es Raynond Swanson )
)
)
Def endant )
DECI SI ON

This adversary proceeding was conmmenced by a sonmewhat



irregular conplaint, which was accepted because plaintiff is
appearing pro se. Plaintiff is the divorced wife of defendant.
I n her conplaint she alleges that defendant has failed to pay
debts which he was obligated to pay in the divorce decree. Mire
specifically, the debts in question are the subject of
provi sions of the Separation Agreenent entered into between the
spouses and i ncorporated into the Decree of Dissolution entered
by the court. Plaintiff’'s case therefore is one arising under
11 U.S.C. §523(a)(15).

This court has jurisdiction of this matter pursuant to 28
U S.C. 81334(b) and the General Order of Reference entered in
this district. This is a core proceeding arising under 28
U S.C. 8157.

The proceedi ng came on for trial by the court. Based on the
evi dence presented we find the follow ng facts. Defendant filed
hi s Chapter 7 bankruptcy case on March 25, 2004. Prior to that
time, on Septenber 23, 2003 the Common Pl eas Court for Scioto
County Ohi o, Donestic Relations Division, entered a Decree of
Di ssol ution. That decree incorporated a Separation Agreenment
dat ed August 7, 2003 entered into between the parties. The
parties had a child in their marriage, Raynond Charl es Swanson,
born Decenber 24, 1989.

The Separation Agreenment deals with division of property.
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is quoted in pertinent pert:

ARTI CLE 6: DI VI SI ON OF PROPERTY

A. REAL ESTATE

Cheryl Swanson is the owner of real estate | ocated
at 811 Edwards Road, Lucasville, situated in Morgan
Townshi p, Scioto County, OChio and consisting of 0.324
acres. This real estate is not subject to a nortgage
and bears parcel nunmber 13-0528.006. Cheryl Swanson
shall receive and retain said real estate free and
clear of all claim of Charles Swanson. Charl es
Swanson agrees to renove the nmobile home | ocated
thereon within six (6) nmonths of the date of execution
of this agreenment by the second of the parties.
Cheryl Swanson shall have the right of occupancy of
t he nobile home | ocated on this parcel of real estate
until the nobile hone is sold. Charles Swanson w ||
be responsible for the paynent of the indebtedness

owed on the nobile home until it is sold and the
proceeds of sale will be applied to the payoff of the
mobi | e honme i ndebt edness. Cheryl Swanson will pay any

i ndebt edness associated with the real estate at 811
Edwar ds Road, Lucasville, Ohio, including real estate
t axes but excluding any expenses associated with the
nobi | e home | ocated thereon.

The parties are the joint owners of real estate
| ocated at 787 Edwards Road, Lucasville, Morgan
Townshi p, Scioto County, Ohio. This real estate is
owned jointly with rights of survivorshinp. The
parties specifically agree that they shall retain
their rights of joint ownership with rights of
survivorship, not wthstanding the term nation of
their marriage. The rights of survivorship shall
extend beyond the termnation of the marriage by
agreenment of the parties. The parties further
acknow edge that Cheryl Swanson wll vacate the
resi dence at 787 Edwards Road, Lucasville, Onhio prior
to the final hearing for divorce or dissolution. The
real estate, bearing parcel nunber 13-0528 and
consisting of 2.672 acres is subject to a nortgage
which Charles Swanson agrees to assune and pay,
hol di ng Cheryl Swanson harmnl ess thereon. Charl es
Swanson shall also pay any and all other indebtedness
related to the real estate and he shall hold Cheryl
Swanson harm ess thereon.



Charles Swanson wll attenpt to refinance the
exi sting nortgage indebtedness and Cheryl Swanson
agrees to execute the nortgage for the sane. However
she w1l not execute the prom ssory note for a
refinance. In the event Charles Swanson defaults
under the existing note and nortgage or a refinanced
note and nortgage, Cheryl Swanson would have the
option to pay the existing or refinanced nortgage
i ndebt edness and recover possession of the preni ses
within thirty (30) days of the date of default. The
right to enforce this provision by eviction shall

apply.

* * *

D. AUTOVOBI LES AND TI TLED VEHI CLES

Cheryl Swanson shall receive and retain the 2002
PT Cruiser subject to a loan to Navy Federal. Cheryl
Swanson shall receive and retain this autonobile and
Charl es Swanson shall pay the entire i ndebt edness owed
to Navy Federal wuntil paid in full wthin six (6)
mont hs of the date of execution of this Agreenment by
t he second of
the parties. Cheryl Swanson will be solely responsible
for insurance, maintenance and repairs.

Charl es Swanson shall receive and retain the 2001
Toyota Echo and the 1994 Plynmouth Voyager. It is
agr eed, however, that Cheryl Swanson shal | be
permtted to use the Plynouth Voyager upon reasonabl e
request. Charles Swanson shall be solely responsible
for and shall hold Cheryl Swanson harm ess as to all
expenses associated wth his ownership of said
vehicle, including, but not limted to, insurance,
mai nt enance and repairs.

* * *

F. DI STRI BUTE SHARE

Charl es Swanson agrees to pay to Cheryl Swanson,
as and for a distributive share to equalize their
asset s, t he sum of twenty thousand dol | ars
($20, 000. 00) payable within six (6) nonths of the date
of execution of this Agreenent by the second of the
parties. The parties acknow edge that Charl es Swanson
may prepay all or part of said twenty thousand doll ars
($20, 000. 00) upon receiving proper receipt from Cheryl
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Swanson and he shall be credited for any such
paynments. In the event paynment in full is not
conpleted within six (6) nonths of the date of the
execution of this Agreenent by the second of the
parties, any balance due shall thereafter bear
interest at the rate of 10% per annum

The Separation Agreenent also deals wth personal

i ndebt edness of the parties, thus:

ARTI CLE 7: _MARI TAL | NDEBTEDNESS

Wth respect tothe financial obligations incurred
by the parties during the marriage, Charles Swanson
agrees to pay the follow ng indebtedness;

1) Mobile home indebtedness owed to Navy Federal
with a nonthly paynent of $363.00 and an approxi mate
bal ance of $24, 000. 00. Charles Swanson agrees to sell
the nobile home and to apply the proceeds of sale to
t he paynent of i ndebtedness.

2) PT Cruiser indebtedness owed to Navy Federal.
This autonobile is in the possession of Cheryl Swanson
and it will be paid nonthly by Charles Swanson wth
t he balance to be paid in full within six (6) nonths
of the date of signing this Agreenent by the second of
the parties.

3) The indebtedness owed to Navy Federal on the
2001 Toyota Echo with a monthly paynment of $370.00 and
an approxi mate bal ance of $12, 000. 00.

4) Residential nortgage owed to Navy Federal with
a paynment of $399.00 per nonth and an approxi mate
bal ance of $37, 800. 00.

The foll ow ng i ndebt edness will be paidin full by
Charl es Swanson within six (6) nmonths of the date of
this execution of this Agreenment by the second of the
parties:

5) NFCU Credit Union loan with an approxi mate
bal ance of $9339. 00.

6) CITlI with an approxi mate bal ance of $1, 972. 00.

7) Lowe’s with an approximate balance of
$1,181. 00.

8) Sears in the name of Cheryl Swanson and an
appr oxi mat e bal ance of $538. 00.

9) Sears in the name of Charles Swanson and an
approxi mat e bal ance of $210. 00.

10) Providian in the name of Cheryl Swanson and an
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approxi mat e bal ance of $1, 236. 00.

11) Providian in the nanme of Charles Swanson and an

approxi nat e bal ance of $954. 00.

12) Capital One in the name of Cheryl Swanson and

an approxi mate bal ance of $951. 00.

13) Capital One in the nanme of Charles Swanson and

an approxi mate bal ance of $482. 00.

14) Beneficial with an approxi mate bal ance of $8, 100. 00.

15) K-Mart with an approxi mate bal ance of $282. 00.

16) Birdhouse with an approxi mate bal ance of $514. 00.
17) All outstanding and previously incurred

uni nsured nmedical bills for both parties.

In additionin Article 8 the Separation Agreenent expressly
provi des that neither party shall pay spousal support to the
ot her. Plaintiff suffered a permanent traumatic brain injury

on July

4, 2002.

At the trial it was established that the $20, 000. 00
required to be paid by defendant to plaintiff by Article 6(F) of
the Settl ement Agreenent had been paid to her. |In addition the
evi dence established that the defendant’s obligation to pay off
the 2002 PT Cruiser had been net.

Plaintiff does not dispute the foregoing, but asserts that
she is entitled to an additional $20,000.00 as equity in the
property | ocated at 787 Edwards Road. There is, however, no
requirement in the Separation Agreenent to this effect, and
plaintiff’s contention in this respect therefore fails.

There remains to be dealt with the list of obligations
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i nposed upon defendant in Article 7 of the Separati on Agreenent.
Resolution of this question turns on the application of 11
U. S.C. 8523(a)(15) which provides:

(a) A discharge under section 727,1141,1228(1),
1228(b), or 1328(b) of this title does not discharge
an individual debtor from any debt.

* * *

(15) not of the kind described in paragraph (5) that
is incurred by the debtor in the course of a divorce
or separation or in connection with a separation
agreenent, divorce decree or other order of a court of
record, a determ nation made in accordance with State
or territorial law by a governnental unit unless -

(A) the debtor does not have the ability to pay such

debt from income or property of the debtor not

reasonably necessary to be expended for t he

mai nt enance or support of the debtor or a dependent of

the debtor and, if the debtor is engaged in a

busi ness, for the paynment of expenditures necessary

for the continuation, preservation, and operation of

such busi ness; or

(B) discharging such debt would result in a benefit to

t he debt or that outwei ghs the detrinmental consequences

to a spouse, former spouse, or child of the debtor;

The foregoing statute thus provides that there are two
exceptions to nondischargeability of property settlenent
provisions. These are that (1)debtor proves his inability to
pay the debt provided in the Settlement Agreenment, or (2) a
di scharge of the debt would benefit the debtor nore than it
woul d harm the fornmer spouse. Debt or bears the burden of

proving by a preponderance of the wevidence that to be



di schargabl e a debt arising in a property settlenment agreenment

must meet one of these two exceptions. &Grogan v. Garner 498

Uus. 279, 291, 111 S.Ct. 654, 112 L.Ed.2d 755(1991); Davis v.

Cox 356 F. 39 76, 95 (1st Cir. 2004); Gamble v. Ganble (ln re

Ganbl e) 143 F. 379 223, 226 (5" Cir. 1998). Neither in his
answer nor in his pretrial statement has defendant stated which
of these two exceptions he relies upon to support his position
that his indebtedness arising fromthe Settl ement Agreenent are
di schargeable. W therefore consider the evidence before us in
connection with both grounds of exception.

We deal first with the question of whether defendant has the
ability to pay the debts in Article 7 of the Separation
Agreenent. It is clear that defendant does not presently have
the inconme to pay the indebtedness item zed in the Separation
Agreenent. He was, however, earning in access of $50,000.00 a
year thru 2003. He retired, thereafter drawing a nom nal
i ncome, because it becanme necessary for himto take custody of
t he son. Because of plaintiff’'s injury, synptons of which
continue to be apparent, she was unable to provide for the son.
Def endant then quit his job to | ook after the son. The son is
now 16 years ol d. Defendant has presented no evidence to show
that his son continues to require so much of his time that he

could not return to full time enploynent and to the incone



whi ch he was able to earn before. It was the observation of the
court of defendant upon his appearance in court that he appears
to be in good health, of mddle years, and thus well able to
return to full enploynment. We therefore conclude that defendant
has failed to prove by a preponderance of the evidence that he
is unable to pay the support agreenment debts in question. I n
reaching this conclusion, it is entirely appropriate for us to
consi der defendant’s enpl oynment history and prospects. Hart v.

Molino (ln re Molino) 225 B.R 904 (6" Cir. BAP, 1998) (“We

conclude that a court may | ook to a debtor’s prior enploynent,
future enpl oynment opportunities, and health status to determ ne

the future earn potential of the Debtor.”) See al so Hastings v.

Koni ck (ln re Konick) 236 B.R 524 (1st Cir. BAP 1999); Levin v.

Farmer (ln re Farnmer) 250 B.R 427 (Bankr. M D. FLA. 2000).

We hol d that defendant has failed to prove an inability to
pay the debts in question.

W turn then to the second exception provided in the
statute, whether discharging the debt would result in the
benefit to the debtor that outweighs the detrinmenta
consequences to the spouse. W have concluded in the preceding
par agr aphs that defendant has failed to prove an inability to
pay the debts, and the corollary

to that conclusion is that he does have the ability to pay them



Def endant, on the other hand, suffers from permanent brain
damage, and it is clear that because of that she cannot pay the
debts provided for in the support agreenment. Fromthese facts,
the court reaches the conclusion that defendant has failed to
sati sfy the bal ancing test of 8523(a)(15), that is, that debtor
has failed to prove by a preponderance of the evidence that a
di scharge would <confer on him a benefit that outweighs the

detrinmental consequences to plaintiff. See Hart v. Mdlino (Ln

re Mblino), supra.
Def endant’s obligation to make those paynents specified in
Article 7 of the Separation Agreenent which have not been paid

is therefore not discharged.

Copi es to:

Cheryl Swanson
P. 0. Box 881
Dublin, OH 43017

Char | es Swanson
787 Edwar ds Road
Lucasvill e, OH 45648

John R Stevenson, Esq

116 Pool e Street
West Portsmouth, OH 45663
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Office of the U. S. Trustee
36 E. Seventh Street
Cincinnati, OH 45202
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