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ORDER ON MOTI ON FOR ORDER ENFORCI NG PLAN
AND CONFI RVATI ON ORDER

Respondent Blue Tee is an operator now in possession of a
certain Newton County Site located in Newton County, M ssouri.
Blue Tee filed a conplaint in the United States District Court
for the Western District of Mssouri in which defendants are
Asarco I nc. and reorgani zed debt or Eagl e-Pi cher I ndustries Inc.,
Movant . The claim asserted in the conplaint is for
rei mhbursenent of response costs incurred by Blue Tee at the
Newt on County Site. The first anended conplaint in the Mssouri
case was served June 23, 2003. On January 30, 2004, Mbvant
filed a notion in this court, the objective of which is to
prohi bit further prosecution of the Mssouri suit. The M ssouri
conpl aint expressly states that it is based upon 8107 and 8113
of CERCLA, Comprehensive Environnental Response, Conpensation,
Liability Act of 1980 as anended.

Respondent Quapaw Tribe asserts that it is a sovereign
| ndi an nati on. On Decenber 10, 2003, it filed suit in the
United States District Court for the Northern District of
Okl ahoma seeki ng conpensation for alleged environnmental damage
caused by the m ning operations of Movant. It seeks as well
conpensation for personal injury to tribal and tribal nmenber’s
resources. At the time that it appeared in this court, it had
not yet done so, but expressed its intention to bring clains
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under CERCLA agai nst Movant.

Movant reacted to these initiatives by filing the present
notion, contending that the plan and order of confirmation in
the Chapter 11 bankruptcy case precluded the actions of both
Bl ue Tee and the Quapaw Tri be, Respondents here. Respondent s
then filed ful some responses to the notion.

In addition Gold Fields Mning Corporation, identified as
a co-defendant of Mwvant in the Oklahoma lawsuit filed an
obj ection to the nmotion filed by the Movant. NL Industries, a
co-defendant with Movant in the Okl ahoma | awsuit, also filed an
opposition to the notion of Movant.

On February 27, 2004 Respondent, the Quapaw Tribe, filed a
nmotion to withdraw the reference, and on April 28, 2004, filed
a notion to stay proceedings in this court pending resol ution of
the nmotion to withdraw. On May 17, 2004, Respondent Bl ue Tee
joined in the notion to stay.

On May 25, 2004 the District Court denied the notion for
wi t hdrawal of reference.

Briefing on Movant’s original notion continued through June
of 2004. On August 6, 2004, this court issued a Pre-trial
Or der. That order required prelimnary pre-trial statenents
from the parties, and stated that upon the receipt of such

statenment, the court would convene a pre-trial conference.



Such a conference was held on Novenber 5, 2004. As a
consequence of that conference it was concluded that Blue Tee
and the Quapaw Tri be would be nade the subjects of separate
notions. It was further concluded that the question of when a
claimarises for purposes of this litigation should be decided
and a hearing on that subject should be held. The hearing was
hel d January 11, 2005.

Just prior to the hearing, a notion was filed by the
Burlington Northern and Santa Fa Railway Conpany (BNSF) to
intervene and be heard on the matter before the court. BNSF
sought to intervene because it is naned as a defendant in
various of the litigation involving the parties now before the
court, EPI, Blue Tee, and the Quapaw Tri be. The notion of BNSF
to intervene was deni ed.

As requested at the Novenber 5, 2004 pre-trial conference
by counsel for Blue Tee, the question of when a claimarises was
t he subject of nenoranda and hearing. Respondent Quapaw Tri be
al so participated and was heard, as was Gold Field. The
position of Movant is that the suits brought by Blue Tee and the
Quapaw Tribe are barred by the confirmed plan; Blue Tee and
Quapaw Tri be received either actual or constructive notice of
t he bar date which was established in the Chapter 11 bankruptcy

case for the filing of



all non-asbestos related proofs of clain the pendency of the
Chapter 11 case; and confirmation of the plan. Bl ue Tee, for
its part, states that the notion should be denied because the
claims which it asserts were not “fairly contenpl ated” by the
parties prior to confirmation of the plan.

Quapaw Tribe joins Blue Tee in wurging the *“fairly
cont enpl at ed” standard. Quapaw Tri be argues further that it was
not adequately or fairly notified of the bankruptcy filing or of
any bar date. Additionally, Quapaw Tribe says that the
Envi ronment al Settl enent Agreenent entered i nto between the U. S.
Envi ronmental Protection Agency and the debtor did not include
the Quapaw Tribe as a party and is not binding upon the Quapaw
Tribe.! Further, Quapaw Tribe says that the actions of the
Movant while in possession continue to cause the release of
hazar dous substances for which Mvant should be held liable
pursuant to the Resource Conservation and Recovery Act, and
Okl ahoma | aw.

OQur analysis begins with a statenment of the paraneters
within which we approach decision. The hearing which led to

the present decision was held at the behest of Respondent Bl ue

Y Prior to confirmati on, debtor in possession Eagle Picher
Inc. entered into a Settl ement Agreenment with U. S. Environnent al
Protection Agency and certain states, which agreenent was
i ncorporated into the confirmation order
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Tee. The facts upon which the Blue Tee suit is based are that
Blue Tee is presently responsible for remedi ati on  of
environmental infractions, which renmediation Blue Tee has
al ready carried out, and for which it has expended funds. The
Blue Tee claim being asserted arises under CERCLA. (Wile
respondent Quapaw Tri be and Gol d Fi el ds appeared at the hearing
and were heard, the present decision will inmpact directly only
Bl ue Tee.)

For present purposes the parties have limted the question
before the court to the naked one of when does a claim arise:
does it arise when the underlying act is commtted, or does it
arise when “fairly contenplated” by the parties. I n dealing
with this question there conme into play considerations from
bankruptcy | aw, environnmental |aw, and due process. It is a
bal anci ng of these considerations which | eads the court to its
concl usi on. It needs no citation of authority to support the
statenment that the fundamental objective of the bankruptcy |aw
is to provide a debtor with a fresh start. The rational e behind
the CERCLA legislation is that parties which have caused

environmental disruption should be held accountable for

remedi ating the problem they have caused. |n re Chateaugay
Corp., 944 F.2d 997,1002 (2nd Cir. 1991). Due process enters

the picture because a claimant is entitled to due process



before a liability can be inposed on it:

“An el ementary and fundanmental requirenment of due
process in any proceeding which is to be accorded
finality is notice reasonably cal culated, under all
the circunstances, to apprise interested parties of
the pendency of the action and afford them an
opportunity to present their objections.”

Mul |l ane v. Central Hanover Trust Co., 339 U S. 306, 314, 70
S. Ct.

652, 657, 94 L.Ed. 865 (1950).

Debtor argues that a claim arises at the time of the
“underlying act”, based upon the definition of the word “clainf
in the Bankruptcy Code. Debtor says that not only has this
court previously nmade a holding to that effect, but as well, the
District Court in declining to withdraw the reference held that
what is presented in this litigation is strictly a Bankruptcy
Code issue. Debtor urges in support of its position In re

Chat eaugay Corp. supra. The Chat eaugay case involved a suit by

the United States EPA to recover the cost of renediation froma
reorgani zed debtor. The Court of Appeals affirmed the District
Court’s holding that clainms that m ght have been asserted by EPA
for pre-petition conduct by the debtor were dischargeable in
bankr uptcy.

Respondent Blue Tee asserts that the “underlying act”
standard is flawed because “due process is know ng what your

rights are and having a reasonable opportunity to vindicate



them” (Transcript p.25.) Bl ue Tee argues that the “fairly
contenpl ated” standard is nore appropriate because Bl ue Tee had
no know edge about whet her the government would pursue it for
cl eanup, and until it knew that, it had no reason to believe
that it had a claimagainst the debtor under CERCLA. | ndeed,
the major contention of Blue Tee is that it would be unfair to
bar it fromasserting a claimof which it had no know edge pri or
to the time that EPA brought it to its attention. Counsel for
Bl ue Tee sunmarized its position by saying:

“... did Blue Tee and Eagl e- Pi cher have reason to know

that those portions of Newton County that have been

cl eaned up by Blue Tee and partly by Asarco were goi ng

to be cases that required clean up that we would be

hel d responsible for.” (Transcript p. 32.)

Bl ue Tee places primary reliance upon Signature Combs Inc.

v. USA 253 F. Supp. 2d 1028 (D.C. WD. Tenn. 2003.). In that
case the question was presented whether a CERCLA claimcould be
asserted against a reorgani zed debtor or whether it had been
di scharged upon confirmation of the debtor’s Chapter 11 pl an.
On debtor’s notion for judgnent on the pleadings, the court
denied the motion holding that in resolving the litigation
before it, the court would apply a “fair contenpl ati on” standard
i n determ ni ng whet her the cl ai masserted agai nst the debtor had

been discharged in its bankruptcy. 1In reaching the conclusion

that the “fair contenplation” standard was the proper one, the



court said:

This “fair contenplation” or “foreseeability” standard
posits that a contingent CERCLA claim arises pre-
petition only if it is “based upon pre-petition
conduct that can fairly be contenpl ated by the parties
at the time of the debtors’ bankruptcy.” Jensen, 995
F. 2d at 930 (quoting In re Nat’l Gypsum Co., 139 B.R
397, 404 (N.D. Tex.1992)). Thus, a clai maccrues when
the potenti al CERCLA claimant, at the tinme of

bankruptcy, “could have ascertained through the
exerci se of reasonable diligence that it had a claint
agai nst the debtor for a hazardous rel ease. In re

Crystal Ol Co., 158 F. 3d 291, 296 (5th Cir. 1998).
Bl ue Tee then argued that as a matter of fairness, and since

this is a court of equity, it should not be held that its claim
is

barred.

We do not here address the matters rai sed at the hearing by
respondent Gold Field because those argunents do not bear on the
guestion presented to us for resolution here.

As we stated at the outset, resolution of the standard here
to be applied involves a consideration of bankruptcy | aw,
envi ronnental |aw, and due process law. After considering the
arguments of the parties, and weighing the foregoing
consi derations, we conclude that the “underlying act” standard
is the proper standard here to be applied. We see no reason
why, because a claimis an environnmental claim where a putative
claimant has had its due process rights observed, such a claim

shoul d not be discharged in bankruptcy. This holding does not



mean that under any and all circunstances a claimarising from
a pre-petition act will be discharged; it is only where the due
process rights of the claimant are protected, that this result
will occur. See 8523(a)(3). Where a cl ai mant has notice of a
bankruptcy, it is not unreasonable to expect that it wll
perform appropriate due diligence, and uncover the possibility
of an environmental claim which it should assert against the
debtor. Those who are concerned that a party which has caused
envi ronnent al damage m ght not have to pay to remedy it, nmnust
accept the fact that to effect the purposes of the bankruptcy
law the rights of some clainmants are | ost.

While Blue Tee contends that the “fair contenplation”
standard better acconmodates the intersection of bankruptcy and
envi ronnental concerns, we find this to be illusory. A s

stated by the court in Signature Conbs, supra, this standard is

descri bed:
This “fair contenplation” or “foreseeability” standard
posits that a contingent CERCLA claim arises pre-
petition only if it is “based upon pre-petition
conduct that can fairly be contenpl ated by the parties
at the tine of the debtors’ bankruptcy.” (Citations
om tted)
Blue Tee in argunent in the present case formulates the “fair
contenpl ation” standard as giving rise to a claim by Blue Tee
agai nst nmovant only when EPA tells the occupant of prem ses that

it must renedi ate an environnental fault. If this fornul ati on
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were to be adopted it would nean that a creditor with notice of
bankruptcy would have no obligation whatever to perform due
di | i gence. The duty to make inquiry is recogni zed by the court

in Signature Conbs itself, for the court there (at p.21037)

requires that a claimnt “exercise...reasonable diligence”
before it <can assert a claim The *“fair contenpl ated”
forrmul ation in addition
totally obviates the possibility of a fresh start, a bankruptcy
bed rock. I ndeed, it would nmean that a debtor could never
return to economc viability because there would be no end to
post- petition clainms.

Further, a “fair contenplation” standard will encourage
claimants to defer clainms until after reorganization in the
hopes that full paynment can be obtained, rather than the parti al

payment wusually available under a reorganization plan. I n

Chat eaugay, the court dealt with the question of defining
“clainm in deciding when a claim arose. In support of its
thesis that EPI had a pre-petition claim the court said (at
p. 1005):

Accepting EPA's argunent in this Chapter 11
reorgani zation case would |eave EPA w thout any
possibility of even partial recovery against a
di ssolving corporation in a Chapter 7 |iquidation
case. I ndeed, while EPA obviously prefers in this
case to keep its CERCLA cl ai moutside of bankruptcy so
that it may present it, wi thout reduction, against the
reorgani zed conpany that it anticipates wll energe
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from bankruptcy, one may well speculate whether, if
uni ncurred CERCLA response costs are not clains, sone
corporations facing substantial environmental clains
will be able to reorganize at all

The sane considerations apply here, and lead to the concl usion
that “underlying act” is the proper standard to apply in this
case.

For the forgoi ng reasons, this court adopts for purposes of
adj udi cating the Blue Tee claim the “underlying act” standard.

So Ordered.
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