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Judge Burton Perl man

Plaintiff alleges that



Def endant “converted to his own use” certain funds which were
i nsurance proceeds for wind danage to real estate. Plaintiff
asserts that the proceeds constitute a debt owing to him which
shoul d be hel d non-di schargeabl e.

This court has jurisdiction of this matter pursuant to 28
U.S.C. 81334(b) and the General Order of Reference entered in
this district. This is a core proceeding arising under 28
U S. C 8157.

The proceeding canme on for trial before the court. Testi nony
was taken and exhibits received. Fromthe evidence we find the
following facts. Plaintiff for sone years has been a
cat astrophe adjuster and currently resides, and for some time
has resided, in Racine, Wsconsin. Plaintiff had fornerly been
a resident of Portsmouth, Ohio where the several transactions
involved in this case occurred.

In the early 1990's the parties tothis lawsuit entered into
what they called a partnership. This was done only verbally.
The partnership was to acquire properties with noney therefor to
be provided by Plaintiff while Defendant provided maintenance
and collected rents. Def endant put in no noney. Title to
properties was taken in Defendant’s nane because there were
federal tax clainms against Plaintiff and he feared that the

governnment would take any property in his nane. Four renta



properties were acquired. One was identified as the West End
Furniture building at 518 Second Street in Portsnmouth. Another
was 524 Second Street identified as the “notorcycle shop”. I n
addition there were two Wal nut Street properties. Plaintiff had
said that he would fromtime to tinme be in Portsnouth and woul d
hel p Defendant, but he was seldomif ever in Portsmouth. The
parties were fifty/fifty partners. Plaintiff entered into the
partnershi p because he hoped that it woul d devel op enough i ncone
so that he could afford to come back and live in Portsnouth.
He, however, knew that Defendant needed help in the managenent
of the buildings. The purchase price for the Wst End
Furniture building on Second Street was $50,000.00. Plaintiff
contri buted $10,000.00 to acquire it. Def endant obtained a
nort gage for the bal ance.

There came a tine which may have been as early as 1997 when
the parties decided to dissolve the partnership. Def endant
wanted out of the arrangement because he found nmanagi ng and
mai ntaining the properties was getting too nuch for him
Plaintiff bel i eved that the partnership was dissol ved. The
di ssol ution gave Plaintiff the West End Furniture building and
t he nmotorcycl e shop building, the two Second Street properties.
Title to all the properties remained in Sissel. In the

di ssol uti on Defendant retained the Wal nut Street properties.



On April 7, 2001 there was serious danage to the roof by the
wind at the West End Furniture building. A claimon account of
the danage was subnmitted to the insurance conpany. The
i nsurance conpany issued a check on account of that damage on
Oct ober 12, 2001 in the amunt of $23,197.65. The check was
issued to payees Dan Sissel and Citizens Deposit. Citizens
Deposit released the check to Sissel who cashed it. After the
di ssolution, Plaintiff collected rent from the Wst End
Furniture building. Plaintiff then gave checks to Defendant to
pay taxes and i nsurance, as well as to nmake nortgage paynments on
t hat bui |l di ng.

In 2002 Plaintiff filed suit in State Court against
Def endant . While a transcript of a deposition of Plaintiff
Morgan here, taken in the State Court case, has been nmade a part
of the record by agreenment of the parties in this case, there is
no indication of the basis for that State Court |l|itigation.
VWi | e Defendant had collected the insurance proceeds prior to
the initiation of the State Court litigation, it does not appear
that a recovery of that ambunt was the substance of the State
Court litigation. The State Court litigation termnated with a
settlenment by the parties in 2003. The settlenent is part of
the record on the deposition of Plaintiff Mrgan taken in that

| awsuit. The agreenent was as foll ows:



It’s my understanding that we have an agreenent

between M. Mrgan and M. Sissell involving the
l[itigation in this case nunmber 02-CIN-0289; that as
part of that agreement, that M. Sissell wll have

undi sput ed ownership from M. Mrgan on the properties
| ocated at primarily the 518 Second Street, which is
al so known as the West End Furniture building; that
with that, that M. Mrgan will sign a deed back to
M. Sissell on the property at 524 Second Street, al so
known as the nmotorcycle shop; that the other
properties that were already exchanged between the
parties known as Poor Boys, 2926 Wal nut Street, and
the property on Sixth Street that | don’t have the
address of, would remain M. Sissell’s - 1410 Sixth
Street; that in exchange, M. Sissell will pay to M.
Morgan the sum of $51,000; that M. Sissell will sign
a note with interest to begin 30 days from today’s
date at the rate of 11 percent, and that he’' Il have no
| ater than six nonths to close on that with interest
added to the paynent to M. Moirgan; that M. Morgan
will provide receipts and/or cancell ed checks
i nvol ving paynents made to Chase Kennedy; and that
he’s agreed to sign a joint letter to the tenants
currently on the \West End Furniture property
indicating that M. Sissell wll take over the
property upon closing; and that he’'|ll also sign a
cancel l ation of note and nortgage that was originally
on the property also known as Poor Boys on Wal nut
Street.

By its language, it my be seen that the agreement was
contingent upon a paynment by Defendant to Plaintiff of $51, 000.
Def endant never made that paynent.

The foregoing is the factual background relevant to this
case. We |ook now to see whether Plaintiff has established a
basis for liability. In his conplaint, Plaintiff cites only 11
U.S.C 8523 (a)(2)(A). To nake out a case under that section,

Plaintiff must show that the noney in question was obtained by



“fal se pretenses, a fal se representation, or actual fraud, other
than a statenment respecting the debtor’s or an insider’s
financial conditions;”. The burden which a Plaintiff seeking
to establish nondischargeability of a debt nust carry, is to
prove the case by a preponderance of the evidence. Grogan v.
Garner 498 U.S. 279, 111 S. C. 654, 112 L. Ed. 2d 755 (1991)

In the Sixth Circuit a 8523 (a)(2)(A) case nust neet the

standard set In re Renbert 141 F.3d 277 (6th Cir. 1998). In

Renbert the Court hel d:

In order to except a debt from discharge under 8§ 523
(a)(2)(A, a creditor nust prove the follow ng
el ements: (1) the debtor obtained noney through a
material m srepresentation that, at the time, the
debt or knew was fal se or made with gross reckl essness
as to its truth; (2) the debtor intended to deceive
the creditor; (3) the creditor justifiably relied on
the fal se representation; and (4) its reliance was the
approxi mate cause of |oss. See Longo vs MlLaren (In
re McLaren), 3 F.3d 958, 961 (6th Cir. 1993) In order
to accept a debt fromdi scharge, a creditor nust prove
each of these elenents by a proponderance of the
evi dence. See Grogan vs Garner, 498 U.S. 279, 291,
111 S. Ct. 564, 661, 112 L. ED 2d 755 (1991). Further,
exceptions to discharge are to be strictly constructed

against the creditor. See Manufacturer’s Hanover
Trust vs Ward (In re Ward), 857 F. 2d 1082, 1083 (6th
Cir. 1988).

We | ook to the evidence in the record before us to test
whet her Plaintiff has proved the Renbert el enents. The evidence
shows that after the w nd damage occurred Plaintiff spent

$7,500. 00 out of his pocket to stop the roof on the building



fromleaking. This by no nmeans renedied all the damage which
had been done, for there was damage to the interior as well as
to the roof. It is uncontested that the insurance conpany gave
Def endant a check in the amount of $23,197.65 on account of the
wi nd damage to the West End Furniture building. Prior to this
time Plaintiff and Defendant had agreed to dissolve their
partnership, and in the dissolution Plaintiff took the Wst End
Furniture building. Upon dissolution, he collected rents from
the building, and paid the expenses in operating the building.
Except for the fact that legal title remained in Defendant, the
parties treated the West End Furniture property as that of
Plaintiff. The insurance check for wi nd damage was paid to
Def endant because he was the title owner of the building. Both
parties knew, however, that Plaintiff was the equitable owner of
t he buil di ng. After Defendant received the insurance check

Plaintiff asked that it be turned over to him Def endant
refused to do so. He refused, he said, because he could have
the work done nore cheaply then the amount of the check. I n
fact, however, Defendant did not wuse the noney from the
i nsurance check to conplete the repair of the wind damage at the
West End Furniture building. It is clear that Defendant made a
m srepresentation to Plaintiff regarding the repair of the w nd

danage, because it was inmplied in his response to Plaintiff that



he coul d have the work done at | ess expense, that the conplete
repair would be done, and that at |east part of the insurance
payment was going to be used for that purpose. It was not.
| nstead, Defendant used the noney to “fix up” the other
bui | di ngs which had been held by the parties jointly during
their partnership. So there was a m srepresentation by
Def endant to Plaintiff.

The second necessary elenment in a fraud case is intent to

decei ve. After a careful review of the record, the court
concl udes
that Plaintiff has failed to prove this elenent. The history

bet ween the parties, where they had been engaged in a joint
enterprise in which Defendant had the responsibility for
mai nt enance of the properties, while Plaintiff had taken up
resi dence away from Portsmouth, suggests that it nmay be that at
the time that he made the statement Defendant intended to
performit, but |ater exigenciesconpelled himto do otherw se.
There is no evidence, even circunstantial, that Defendant
intended to deceive Plaintiff, when he nmade the statenment
commtting himto repairing the roof. Plaintiff has failed to
prove his fraud case.

VWile not stated in his conplaint, in his pre-trial

statement, Plaintiff asserts that the insurance check “was



enbezzled by the bankrupt in violation of 11 U S.C. 8523

(a)(4)”.
The el ements of an enbezzl enent case are;

A creditor proves enbezzl ement by show ng that: (1) he
entrusted his property to the debtor; (2) the debtor
appropriated the property for a use other than that
for which it was entrusted; and (3) the circunmstances
i ndi cate fraud. Brady, supra, at 1172-1173; Ball vs
McDowell (In re MDowell), 162 B.R 136, 140 Bankr.
N. D. Chio 1993).

Aristocrat Lakewood Nursing Home vs Dryja (ln _re
Dryja) 259 BR 629 Bankr. N.D. Chio 2001)

The first step that Plaintiff nust take to prove his case
of enbezzlement is to prove that the res in question, the
$23,197. 65 paynent, was his property. W conclude that it was.
After the dissolution of the partnership between the parties in
1999, Plaintiff was at | east the equitable owner of the West End
Furni ture buil ding. He collected the rents there, and he paid
t he various expenses in maintaining and operating the buil ding,
utilities, taxes, insurance, and nortgage. Wen the wi nd damage
| oss occurred at the building, he filed the claim with the
I nsurance conpany. It would be inequitable then to hold that
t he i nsurance paynment on account of the wi nd danage | oss was not
his property.

As to the balance of the first element to nmke out an

enbezzlenent, it can fairly be said that Plaintiff entrusted the



i nsurance paynent to Defendant. This is the only concl usion
t hat can be reached when Plaintiff allowed |legal title to remain
in Defendant, and it was this which enabl ed Defendant to secure
possessi on of the insurance paynent.

The second el ement of the test for enmbezzl enent is al so net.
The i nsurance paynent was entrusted to Defendant for the purpose
of repairing the damage for which the i nsurance cl ai mwas nmade,
and Defendant did not do that. Instead he used the fund for
ot her purposes.

Finally, we hold that the surrounding circunstances do
indicate fraud on the part of Defendant. He was a party to the
agreenent of dissolution and knew that Plaintiff exercised al
aspects of ownership of the Wst End Furniture building.
Further, he knew of the wi nd damage | oss and that the purpose of
the insurance paynment was to repair that | oss. He knowi ngly
di sregarded his obligations pursuant to the agreenent of
di ssolution that he entered intowith Plaintiff when he devoted
the i nsurance proceeds to other purposes.

The evidence is that when Plaintiff asked Defendant to give
hi m the check from the insurance conpany, Defendant responded
that he could do the work for | ess noney than the anmpunt of the
check. Inmplicit in this is that he would see that the w nd

danmage was repaired. It was not. Instead, Defendant used the

10



nmoney for maintenance in his other properties. The
ci rcunst ances indicate fraud.

In reaching a conclusion on this matter we adopt and keep
in mnd the follow ng statenent:

The proper inquiry for the court concerning the intent
of the debtor is whether there is “intent to convert,

not intent to harm” In re Taylor, 58 B.R at 855
Thus, ill will toward the plaintiff is unnecessary and
a plaintiff “need not prove that the debtor acted out
of spite, ill wll, or hatred in order to prove

enbezzl ement within the neani ng of section 523(a)(A).”

In re McKnew 270 B.R. 593 (Bkrtcy E.D.Va. 2001)

Actual fraud has been defined as consisting

of any deceit, artifice, trick, or design involving

direct and active operation of the mnd, used to

circunvent and cheat another - sonething said, done or
omtted with the design of perpetrating what is known

to be a cheat or deception.

4 Collier on Bankruptcy (15th ed rev)8523.08(1)(3).

Def endant’s conduct is clearly within that |anguage. We hol d,
therefore, that Defendant enbezzl ed the i nsurance proceeds from
Plaintiff.

Def endant argues that he should not be held liable in
this case because there was an accord and satisfaction.
Def endant’s basis for saying this is a claim that the
settl enent agreenent entered i nto between the parties in 2003,

the termse of which are detailed above, ended Defendant’s

obligation to Plaintiff for the insurance paynent. The 2003
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settl enment agreenent was subsequent to Defendant’s acceptance
of the insurance paynent.

“Accord and satisfaction” is defined at 1 Am Jur 2d
Accord and Satisfaction 81 as:

A nmet hod of discharging a claimwhereby the parties

agree to give and accept sonething other than that

which is due in settlement of the claim and to

perform the agreenent. An “accord” is the

agreenment, and “satisfaction” is its execution or

per f or mance.

At 847 that treatise states:

...failure to make a paynent or otherw se perform an

act required by a new agreenent entered into in

satisfaction of a claim |eaves such an agreenent a

nmere executory accord which is unenforceable and will

not bar an action on the original obligation.

Def endant’ s accord and satisfaction argument fails. There
is no showing in the record before the Court that in entering
into the agreement in 2003, the parties were negotiating in
respect to the insurance paynent. Instead, it was an agreenent
whereby Plaintiff would be divested of all property in
Portsnouth since he no | onger intended to return to Portsnouth.
Addi tionally, the agreenent in 2003 was an executory bil ateral
contract, the vital condition of which was that Defendant woul d
pay $51,000 to Plaintiff to conclude the transacti on. That

paynment was never made. Thus, even if there had been an accord,

there was no satisfaction of it. The defense of accord and
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satisfaction fails.

In view of the foregoing discussion, we hold that Defendant
has embezzl ed the sumof $23,197.65 fromPlaintiff, that such a
debt is owed by Defendant to Plaintiff, and it i's

nondi schageabl e.

Copi es to:

M chael H. Mearon, Esgq.
812 Si xth Street
Port smout h, OH 45662

Cynt hi a Koehl er Gerlach, Esq.
Gerlach & Gerl ach

814 Seventh Street

Port smout h, OH 45662

Office of the U. S. Tr ust ee
36 E. Seventh Street; Ste 2030
Cincinnati, OH 45202

David W Kuhn, Esq.
612 Sixth Street

Court house Annex, Suite A
Portsmout h, OH 45662
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