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MEMORANDUM OPINION

Section 727(a) of the Bankruptcy Code provides that certain misconduct by the debtor will bar

the grant of adischarge, including: (1) the trandfer, with intent to hinder, delay, or defraud a creditor or



officer of the bankruptcy estate, of (A) property of the debtor in the year preceding the filing of a
bankruptcy petition, or (B) property of the etate after the bankruptcy filing; or (2) the making of a fdse
oath or account in connection with a bankruptcy case. 11 U.S.C. 8§ 727(a)(2) and (8)(4)(A). Donad
Harker, the Chapter 7 Trustee (“Harker” or “ Trustee’), hasfiledacomplaint dleging that the Debtor, Kely
West (“West” or “Debtor”), concedled and attempted to dispose of jewelry that is property of her
bankruptcy estate, turned over the jewdryto the Trustee in a piecemed manner, grosdy undervaued the
jeweryinthe schedule of assets filed with her bankruptcy petition, and transferred severa piecesof jewelry
to her sgter and others in the year preceding her bankruptcy filing. The evidence presented & trid
established that while West did not knowingly and fraudulently undervaue her jewdry, she concedled a
diamond and sapphire ring from the Trustee, attempted to sdll the ring or trade it for another piece of
jewdry, and faled to turnthe ring over to the Trustee until well after her misconduct had been discovered.
The Court therefore holds that the Debtor’ s discharge must be denied.

This memorandum opinion congtitutes the Court’ sfindings of fact and conclusions of law. Fed. R.
Civ. P. 52 (made applicable here by Fed. R. Bankr. P. 7052 and 9014).

I. Jurisdiction

The Court hasjurisdictionover this adversary proceeding pursuant to 28 U.S.C. 88 157 and 1334

and the generd order of reference entered in this digtrict.  This is a core proceeding. 28 U.SC. §

157(b)(2).



Il. Factual and Procedural Background

A. The Debtor’sIncome, Physical Condition, and Educational Background

West, a 37-year old ange mother, filed her voluntary Chapter 7 bankruptcy petition on June 21,
2001 (the “PetitionDate”). West has been diagnosed with chronic fatigue syndrome and fibromyalgiaand
is unable to work. Trid Transcript (“Tr.”) a 5-6. She became ill goproximatdy eight years ago while
pregnant withher daughter. Tr. at 154. At present, the Debtor hasthree sources of income: monthly long-
term disability insurance benefits of $1778.22; monthly Socia Security disability payments of $1440; and
monthly child support payments of $600. Schedule | -- Current Income of Individua Debtor(s); Tr. at 7.
West was determined to be digible for long-term disability insurance benefits in 1996 and for Socid
Security disability paymentsin 1997. Payment of these disability benefits was made retroactive to 1995.
Tr. at 153.1 Prior to becoming disabled, West was employed by Lexis-Nexis as an acocount executive.
She has a master’ s degree in internationa business and marketing from Pepperdine University and an
undergraduate degree from Wright State University. Tr. a 5.
B. The Debtor’s Scheduled Assetsand Liabilities

The schedules of assets and liabilitiesthat the Debtor filed with her bankruptcy petitionsuggest that
West enjoyed a lavish lifestyle prior to the Petition Date. Her recently-built home in a smdl town was
vaued a $300,000, she drove a late-model Mercedes, and she listed a number of debts arising from
jewelry purchases. Her schedules list unsecured debts totaing nearly a quarter million dollars. Some

$79,000 of this amount is credit card debt owing to Saks Fifth Avenue, Nieman Marcus, and Lazarus

No evidence was offered to establish the date that West ceased working.
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department stores. The schedules dso include medicd hills and a substantial amount of debt arising from
the congtruction of her home.

On her Schedule D (Creditors Holding Secured Claims), West listed two mortgages totaing
$299,000. Sheaso listed approximately $69,000 in other secured debt, $31,000 of which isattributable
to an auto loan for a 2001 Mercedes C240 purchased shortly before the bankruptcy filing. With the
exception of a $635 debt for a stereo, the remainder of West's secured debt arose from jewelry
purchases.? The Debtor listed five creditors holding liens on jewery: American General, Borsheim's,
Jawelry ExpressGE Capita Consumer Card Co. (“Jewery Express’), Saks Fifth Avenue, and Wells
Fargo. The debts secured by liens on jewelry amount to $32,689.46. Schedule D states the value of all
of the jewelry securing the liens as zero. Onher Schedule B (Persona Property), however, Debtor listed
“Jewelry -- Variousitems’ with atotal vaue of $2,000. Although Debtor’s schedules do not include an
itemization of her jewelry, West tedtified at trid that onthe Petition Date she owned the 10 items of jewelry
listed on the chart set forth below on page 5 of this opinion (the “ Chart”). On her Schedule C (Property
Claimed as Exempt), the Debtor claimed a $400 exemption in jewdry.

C. The Debtor’s Alleged Undervaluation of Jewelry

The Trugstee's Complaint dleges that the Debtor knowingly and fraudulently made afdseoath by

grosdy undervaluing the jewdry in her schedules. At trid, the Trustee and the Debtor eachcalled expert

witnesses who offered opinions concerning the value of Debtor’s jewdry. The Trustee cdled Michadl

2No testimony was offered at tria to explain why a Sngle parent living on disability benefits of
$3800 per month was building a $300,000 house, driving aluxury automobile, and regularly purchasng
jewdry.



Karaman(“Karaman”), owner of James Free Jewel ers, and the Debtor caled Danid Klawon (“Klawon”),
proprietor of Dan Klawon's Estate Sale Service. Both Karaman and Klawon tedtified regarding their
respective appraisas of the jewdry. The Debtor dso offered her opinion of the aggregate vaue of the
jewelry that she owned on the PetitionDate. Thetestimony offered by Karaman, Klawon, and the Debtor

is summarized in the Chart baow.



Debtor’s

Karaman Klawon Purchase Scheduled
Appraisal Appraisa Price Vaue
1 Platinum band with $1000 Def. Ex. A $6000
diamonds M. Ex. 8 Tr. at 141 Tr. at 16
Tr. at 103 $825
2 Platinum band with $1000
diamonds Pl.Ex. 8 Appraised as a set Purchased as
Tr. at 103 asa
3 Oval cut loose diamond $2800 $3000 $4500
1.01 carat A.Ex.9 Def. Ex. A Tr.at 19
Tr. at 106 Tr. at 142
4 Gold ring with heart- $750 $415 $4000
shaped diamond M. Ex.9 Def. Ex. A Tr. at 20 A "
Tr. at 107 Tr. at 142 goregate
vaue
5 | Platinum ring with $750 $520 al pieces
heart-shaped diamond M. Ex.9 Def. Ex. A Purchased as $2000
Tr. at 107 asa
6 Platinum ring with $1000 $500 $4117
tanzanite and diamonds Pl.Ex.9 Def. Ex. A Tr. at 22
Tr. at 108 Tr. at 143
7 Ten diamond/platinum $600 No appraisal $11,500
anniversary band M. Ex.9 Tr. at 24-25
Tr. at 109 Purchased with
spring-wire bracel et
8 Diamond and sapphire $1000 $355 No
ring Tr. at 101-02 Def. Ex. A testimony
provided
9 Spring-wire, gold and No appraisal No appraisal
diamond bracelet
10 | Watch No appraisal No appraisal
Pawnshop value of al items None given $3860 $2000
Tr. at 144 Tr. at 156
Wholesale value of all items None given $5615
Tr. at 144
Retail value of dl items $8900 $7000
Tr. at 144




Karaman opined that the aggregate retail vaue of the firgt eght items of jewelry listed onthe Chart
i$$8,900. Klawon assessed seven of the eight pieces of jewelry appraised by Karamanand arrived at a
retail vduefor thoseitems of $7,000. Klawon did not gppraisethediamond and platinum anniversary band
listed in the Chart asltem7 (the “ Platinum Ring”). Had Klawon appraised the Platinum Ring, his opinion
of the aggregate retail vaue of the jewe ry presumably would have beencloser to Karaman'stotd. Neither
Karaman nor Klawon appraised the bracelet or the watch listed in the Chart as Items 9 and 10.

In her schedules, West listed the totd value of al the jewdry a $2,000. Shetestified at tria that
the $2,000 amount represented her opinion of the jewdry’s so-called “pawnshop” vaue. Karaman did
not offer his opinion of the jewdry’ s pawnshop vaue; Klawon’s opinion of pawnshop vaue of the seven
items he appraised was $3,860. Thus, Klawon'sopinionof the pawnshop vaue of the jewe ry was nearly
twicethat of the Debtor’'s, and he gppraised only 7 of the 10 pieceslised inthe Chart. Because Karaman
did not offer an opinion as to dther the pawnshop or wholesde vaue of the jewery, the only bass for
comparison of the expert opinions of Klawon and Karaman is a retail vaue.

West tedtified that she was ingtructed by Christopher Bennington (“Bennington”) -- the attorney
who prepared, sgned, and filed her Chapter 7 petition -- to vaue the jewelry in her schedules at its
pawnshop value2 In response to a question from Conway as to how she arrived at a vaue of $2,000 for
her jewelry, West testified:

Conway: Do you know where that number came
from?

3Benningtondid not represent West inthisadversary proceeding. Her trial counsdl intheadversary
proceeding was Michagl Conway (“ Conway”).



West: | believe a the time Mr. Benningtontold
me when | vaued my household items
and my jewdry items he sad that
Trustee Redford,* who is obvioudy not
the[t]rusteethat | got, said to depreciate
household goods over two yearsand for

jewelry he wanted pawn shop vadue, and
S0 that was my opinion.
Conway: The $2,000 was your opinion?
West: | believe so.
Conway: And what were you thinking about asfar

asaddfinition of vaue at that time? Y ou
obvioudy weren't thinking about retall
because you pad alot more for them,
right?

West: Of course, and | indicated that, when |
put the items on the Schedule].] | put
how much | pad for them, so, but he
sad pawn shop vaue, whichit’ snot very
much that you get for things in a pawn
shop.

Conway: Do you have any expertise in gppraising
jewdry or any specific knowledge about
the vdue of jewdry?

West: No.

Conway: Okay. Do you have any opinion other
than $2,000 as to the vdue of dl of the

“The Debtor’ s referenceisto George L edford, former standing Chapter 13 Trustee in the Dayton
Divison of the Southern Didtrict of Ohio.



jewelry that you've turned over to Mr.

Harker?
West: [T]oday . . . if | went to a jewelry store
or | went to a pawn shop, . . . | would

be lucky to get $2,000.00.
Tr. at 156, 164.
Onbothdirect and cross-examination, West testified that Bennington made the decisionto list the
vaue of the jewdry as zero on her Schedule D. On direct examination, West testified:

Conway: On your petition there are the secured
debtslisted but thereis zero vaue for al
of them. Why did you report them as
zero vaue?

West: | did not list zero for them because the
guff 1 could remember | was very
conscientious about liging everything,
every person that | owed and | ligted the
amount that | owed. So | intended to
disclose everything there, but | did not
put down zero for the vaue.

Tr. a 160. On cross-examination by the Trustee's counsd, Jeffrey McQuiston, she added:

McQuiston: Y ou say Mr. Bennington supplied you
with certain forms that you completed, is
that right?

West: Yes.

McQuiston: And if I’'m undergtanding your testimony
correctly, it's your opinion that Mr.
Bennington, for whatever reason, did not
properly record the information that you
provided to him; isthat right?

West: Yes.



Tr. at 166.

Wes filed a gatement of intention in which she expressed her intent to surrender certain pieces of
jewelry to AmericanGenerd, Borsheim’'s, Gateway Credit Card, Jewd ry Express, Saks FifthAvenue, and
Wedls Fargo. As of November 13, 2001, the claims bar date set in the Chapter 7 case, four of these
creditors® had filed proofs of clam. Only Borsheim’ ssought the returnof the jewery on which it daimed
alienand, after recaiving the pieces back fromthe Debtor, the Trustee returned the jewelry to Borsheim’'s
at the end of 2002.

D. The Debtor’s Alleged Concealment of Jewelry

Harker tedtified that upon reviewing the Debtor’ s schedules he questioned their accuracy and had
concerns about the debtsand assetslisted. Asaresult, in addition to questioning the Debtor at the August
3, 2001 meeting of creditors (the “ Creditors Meeting”), the Trustee conducted a Fed. R. Bankr. P. 2004
examination of the Debtor on September 25, 2001 (the “First 2004 Examination™), which was continued
and completed on February 25, 2002 (the “ Continued 2004 Examination). The Debtor also was deposed
by the Trustee on February 14, 2003 (the “Deposition”) in preparation for trid.

At trid, the Trustee explained his questions and concerns about the Debtor’ s schedules:

McQuiston: Now, during the course of that

examinaionat the [Creditors Meeting],
you became aware of the fact that there

°GE Capital Consumer Card filed adam on behdf of Jawelry Express for $4,765.77, designaing
the dlaim asunsecured (ClamNo. 5). Borsheim'sfiled a proof of clam (Claim No. 10) for $11,736.26,
but did not specify whether it wasfiling as a secured or unsecured dlamant. American Generd filedacdlam
(ClamNo. 12) for $4,170.75 and specified that itsdaim was secured by jewdry. SaksFifth Avenuefiled
an unsecured, nonpriority claim for $23,283.64 (Clam No. 15).
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was jewelry involved in this casg, is that
right?

Harker: Correct. We reviewed the petition and
schedules prior to the [Creditors
Medting] and what struck me as rather
odd about thiswas, if | look a Schedule
D I’'m seeing Saks Fifth Avenue, Wdls
Fargo, Jewelry Express, I'mseaing alot
of creditors which reflect, according to
the schedules, the purchase of sgnificant
amounts of jewdry, more than thirty or
forty thousand. And then | look at
Schedule B and | see jewdry, two
thousand bucks. And I'm thinking to
mysdlf, wdl, gosh, ether somebody
grody overpad for these items or
something happened to them, where are
they, because how could you have pad
forty thousand or so for jewelry and now
it's only worth two grand? So | had
some suspicions about that.

Then | wasaso concerned. . . [that] the
debtor . . . was unemployed . . . [and
was recaving] disbility insurance
payments and social security, and . . . |
couldn’'t believe that she would be able
to purchase a brand new Mercedes
automobile and be in bankruptcy.

Tr. at 44-45.

Severa weeks after the Creditors Meeting, Harker conducted the First 2004 Examination. At
the First 2004 Examination, he ingtructed the Debtor to surrender dl of her jewelry to him. He testified as
follows

Harker: | dd tdl Ms. West to make
arrangements to turn over dl jewdry to

11



my office. | wasquiteexplicit about that.
| even told her that when she was ready
to bring it in to cdl the office to make
sure that either | or my secretary was
there so tha we could properly
acknowledge receipt of thoseitems.
Tr. at 46. Rather than turn over dl of her jewdry to the Trustee a one time, West turned the jewelry over
to Harker piece by piece. West'sincrementa compliance with the Trustee' s request for the turnover of
al jewery is one of the basesfor his contention that the Debtor concealed assets of the estate. Thefirst
few items of jewery were turned over to the Trustee gpproximately three weeks after the Creditors
Meseting. On August 23, 2001, the Debtor brought to the Trustee sofficethefirst Six itemsof jewelry listed
on the Chart. At the First 2004 Examination, the Debtor turned over the Platinum Ring (see Chart, Item
7). And on November 26, 2001, at the conclusion of a hearing on an unrelated matter (the “November
2001 Hearing”), the Debtor turned over the bracelet ligted in the Chart asItem 9. Findly, on January 10,
2003, the Debtor turned over the diamond and sgpphire ring listed in the Chart as Item 8 (the “ Sgpphire
Ring’). The Trugtee tetified that each time West turned over jewery he asked her if she had given him
everything and each time she replied in the affirmative. Tr. at 47-49.
The piece of jewdry on which the Trustee' s alegation of concealment primarily focusesisthe one
with the lowest monetary vaue -- the Sapphire Ring. According to the Trustee, West concedled and
attempted to sdl the Sapphire Ring or trade it for a different piece of jewelry. This alleged conduct,

together with the Debtor’s piecemed turnover of the other jewelry, form the basis of the Trustee's

contention that West concealed assets of the estate in an attempt to hinder, delay, or defraud creditors.
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In late October 2001, the Trustee vidted James Free Jewelers for the purpose of obtaining an
gppraisa of the jewelry he had received from the Debtor up to that point. While at James Free Jewelers,
Harker was informed by Karaman that West had recently visited the store and attempted to sdll or trade
the Sapphire Ring. Both Karaman and Randd| Thle (“Ihle’), asdesmanat James Free Jewelers, testified
that West had come to the store withthe Sgpphire Ring and had inquired about either sdlling it or trading
it for another piece of jewdry. Tr. at 72, 74, 89. Karaman declined to purchase or exchange the Sgpphire
Ring because James Free Jewelershad agmilar ringininventory. Tr. at 75, 90-91. Ihletestified that West
did not have any other jewdry with her a the time (Tr. at 81) and did not ask to have the Sapphire Ring
szed (Tr. a 74, 79). Karaman Stated that, due to the engraving on the Sgpphire Ring and the placement
of the stones, Szing it properly at the store would have been difficult. Tr. a 93. He believed that sizing
would mogt likely have to be done by the manufacturer. Id.

Upon learning of the existence of the Sgpphire Ring, Harker placed acdl to West's counsd and
demanded thet it be turned over immediaidy. The date of that phone cal is unknown, but the parties
dtipulated that the call was placed to counsel shortly after Harker learned of the existence of the Sapphire
RingfromKaraman. Thus, West’ s counsel was presumably informed of the existence of the Sapphire Ring
inlate 2001. After receiving Harker’s cdll, Conway telephoned West and instructed her to turn over the
Sapphire Ring.

On May 30, 2002, the Trustee filed his Complaint to Deny Discharge. Paragraph 11 of the
Complaint Sates that:

Despite Defendant’s assurances that al jewdry had

been turned over, in the latter part of October 2001,
Defendart sought to trade in or upgrade a sapphire
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eternity band ring with settings of sapphires and
diamonds . . . a James Free Jewders. Defendant’s
falure to disclose to Plaintiff the existence of the
sgpphirering or the attempt to trade in or upgrade the
sgpphirering condtitutes an attempt to hinder or defraud
creditors of this estate or the Trustee so as to prevent
Defendant’s discharge under 11 U.S.C.
§727(3)(2)(B).

Complaint  11. It was not until January 2003, some 14 months after Harker learned of the existence of
the Sapphire Ring, morethanayear after her counsdl had ingtructed her to turnit over, and over Sx months
after thefiling of the Complaint, that West actualy gave the Sgpphire Ring to Harker.

West’' s testimony regarding her delay in turning over the Sgpphire Ring to the Trustee and her
dedlings with James Free Jewel erswas marked by evasiveness and sdlf-contradiction. Initidly, on cross-
examination, West dated that she did not turn over the Sapphire Ring to the Trustee because she “didn’t
know | hadit.” Tr. at 31. Later, she said her daughter found it among abag of costumejewdry. Tr. 31-32.
When asked if she took the Sapphire Ringto James Free Jewelersto have it Sized after her daughter found
it, she could not remember. Tr. at 32. When she was confronted withher earlier tesimony, West conceded
that the following exchange had taken place at the Deposition:

McQuiston: Question: What did you do when you
discovered your daughter playing with
thering? Answer: Well, | waslooking at
it goingwheredid thiscome from. She's
like, oh, it'sin this bag, and she brought
this bag. Asamatter of fact, | saw the
bag yesterday with holes in it because |
said, ‘“Where did you get this? And she
goes, she's like pointed out, ‘It was in
here” And so0 a some point | remember

it doesn't fit me and | think that’ swhy |
took it into JamesFreeto haveit Szedto

14



see if they could do something with the
sze®

Tr. a 33.
Whenasked why she had not disclosed the existence of the Sapphire Ring after it was discovered,
West replied: “I didn’t think it was worth anything.” Tr. at 33. When asked at the Continued 2004
Examination (conducted on February 25, 2002) if she had been to James Free Jewelers at any time within
the prior year, West denied that she had been to the store during that time period. The Trustee' s counsel
inquired asto whether West had been to James Free Jewelersto sdl or upgradearing. Inresponse, West
admitted going to the store, but only to returnan engagement ring fromher former fiancé. Tr. at 52, 173.
At trid, on direct examination by her counsd, she was asked how she became aware that she had the
SapphireRing. Her reply was: “1 didn't become awarethat | had it until | was caled and asked about it.”
Tr. a 161. According to West, she had “ put it away somewhere and then had just forgotten about where
| put it.” Tr. a 163. After this exchange, on cross-examination, Trustee's counsel posed the following
guestions to the Debtor:
McQuiston: Okay. Now let’'stak about thisring. Is
it far to say, Ms. West, that had Mr.
Harker not run into Mr. Karaman and
Mr. Harker not contacted you, that he

would 4ill not have that sapphire and
diamond ring; isn't that fair to say?

®Infact, both K aramanand | hle, upon examining the Sapphire Ring at trid, testified that it had been
szed sometime after West brought it to James Free Jewedersin the fal of 2001. Tr. at 75-76, 80, 82, 91-
92, 94. Both tedtified that the Sapphire Ring had not been sized in a professond manner. Karaman
asserted that the poor Szingj ob had decreased the Sapphire Ring' svadue from between $1600 and $1800
to $1000. Tr. at 100-01.
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West:

McQuiston:

West:

McQuiston:

West:

McQuiston:

West:

McQuiston:

West:

McQuiston:

| wouldn't have thought that it was
important; the value was so low onit, |
just, | didn't think it wasa sgnificant part
of the edtate.

I’ m trying to understand your testimony
because you say youdiscovered this but
you thought it wasn't — I’m not putting
words in your mouth — you tell me, but |
understood you to say that you didn’'t
think you had to disclose this to him
because you didn’'t think it was worth

enough.

| didn’t think it was worth anything, |
mean, or very little.

W, it has sapphiresand diamondsiinit.
Y ou knew thet, didn’t you?

Yes.

Those are, would you agree withme that
they’ re precious stones?

| think sapphires are semi-precious.
Okay, are diamonds precious stones?
Yes.

Did you deny beng in James Free
Jewelers trying to trade a sgpphire and
diamond ring, to Mr. Harker?

16



West: | don't recal being in James Free
Jewelers with that ring; | don't
remember.
Tr. a 170-73. On re-direct examination, the Debtor added:

Conway: Do you have any present memory of
having taken the . . . diamond and
sapphire ring to James Free Jawd ers?

West: People say | wasthere, and | might have
been there, but if | had taken that ring
any place it would have been to haveit,
Oet it Szed, because it does't fit me.
Tr. at 173.

Thus, at trid and in pre-trid proceedings, West testified, dternatively, that she: (1) did not know
that she had the Sapphireringat dl; (2) did not become aware that she had the Sapphire Ring until Conway
cdled her following his conversationwiththe Trustee; (3) did know that she had the Sgpphire Ring, but did
not turn it over because it lacked sgnificant vaue; (4) had the Sapphire Ring and took it to James Free
Jewdersto have it sized; and (5) had the Sepphire Ring, but never took it to James Free Jewelers.

E. Debtor’s Alleged Transfer of Jewery With Intent to Defraud

In addition to the Sapphire Ring, the Debtor gave two other pieces to Harker after the initia
turnover of jewdry -- the Platinum Ring (see Chart, Item 7), turned over at the First 2004 Examingtion,
and the bracelet liged in the Chart as Item 9, which was turned over a the November 2001 Hearing.
Accordingtothe Trustee, West transferred these two pieces, dongwithawatch (see Chart, Item 10) that

was dlegedly given to a“friend of afriend” prior to the Petition Date, for inadequate consideration in an

attempt to hinder, delay, or defraud her creditors. West attributed the piecemed turnover of these items
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to Harker to her faulty memory. She tedtified that she had forgotten that she had sold the Platinum Ring
and bracelet to her sster and did not recdl| the jewelry’ swhereabouts until she saw her Sster wearing these
pieceson separate occasions. Tr. at 26, 160-61. Shesold theseitemsto her Sster, West testified, in order
to raise money to pay her propane bill and other debts related to the constructionof her house. Tr. at 26.
West's sster, Courtney McNamee (“McNamee”), tedtified that in late summer or early fdl of 2000 or
2001 she agreed to buy the two pieces, but could not remember the amount she had promised to pay, and
in any event, never made apayment. Tr. at 121, 133. West a0 tedtified that no payments were ever
made by her sgter, athough according to a portion of her testimony fromthe Creditors Meeting that was
read into the record, her sister had been paying her monthly, and had paid her “lessthan, probably $500.”
Tr. a 26, 28. Attrid, West could not recdll this earlier testimony. McNamee testified that she returned
the Flainum Ringto West in September of 2001 and the bracelet in November of 2001, after West asked
for them. Tr. at 134-35.
West a0 tedtified at the Creditors Meseting that she had transferred some of her jewdry to a
“friend of afriend” in the year preceding her bankruptcy filing:
McQuiston: I'll ask M's. West whether yourecdl Mr.
Harker asking you the fdlowing
questionsand youproviding the following
answvers. “Quedtion: Okay, you bought
some, bought some jewdry from Saks
Fifth Avenue? Answer: Yes. Question:
Do you dill have that? Answer: No, |
don't. Question: What happened, what
kind of jewdry was it? Answer: |
believe it was awatch. Quegtion: What
kind of watch? Answer: | forget the

name of it, the brand. Question: Do you
remember when you would have
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purchased that? Answer: Might have
been lagt spring. Question: Last spring?
Ansver: Uh huh.  Quedtion: What
happened to the watch? Answer: | sold
that to someone. Question: Do you
know who you sold it to? Answer: No.
That was a friend of a friend.” Do you
recdl providing those answers to the
questions I’ ve indicated?

West: | don't recdll.
Tr. at 37.

West attributes her inability to clearly remember the existence or whereabouts of the jewelry to her
medicd condition. West tedtified that she is under the care of severa physcians and takes a number of
prescribed medications for pain relief and memory problems. Tr. a 184 - 85.

McNamee tedtified that West's persondity changed when she became il at the time of her
pregnancy’:
Conway: [W]ould you describe Kelly today.
McNamee: My sgter isvery sick; sheis moody, she
jumps to unreasonable conclusons, she
doesn't think things through dl the way;
she has no memory. | mean, I'm sure
ghe has some form of memory but her
memory is nothing compared to how it
used to be. | persondly fed that if she's
not writing something down she's not
going to remember anything. She’'shard
to have conversations with. She is a
different person.
Tr. at 129-30. The testimony regarding West's physical conditionand mentd state was not rebutted, nor

was it corroborated by testimony from any medica professiond.
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[11. Legal Analysis

A. Objectionsto Discharge -- General Principles

“[ T]he dud purposes of a Chapter 7 bankruptcy are to grant the honest debtor a discharge of his
or her prepetition debts, and to provide a mechanism for the fair and orderly distribution of the debtor’s
assetsthat are subject to administration by the Trustee.” Seealso North River Ins. Co. v. Baskowitz(In
re Baskowitz), 194 B.R. 839, 843 (Bankr. E.D. Mo. 1996). Village of San Jose v. McWilliams, 284
F.3d 785, 790 (7th Cir. 2002) (“The purpose of the Code s ‘to rdieve the honest debtor fromthe weaght
of oppressive indebtedness and to permit him to sart afresh free from the obligations and responsbilities
consequent upon [financid] misfortunes.”” (quoting Williams v. United Sates Fid. & Guar. Co., 236
U.S. 549, 554-55 (1915))). “[C]onsistent with the Code, bankruptcy protection and discharge may be
denied to adebtor who was less than honest.” McWilliams, 284 F.3d at 790. See Grogan v. Garner,
498 U.S. 279, 286-87 (1991) (“But in the same bregth that we have invoked this ‘fresh start’ policy, we
have been careful to explan that the [Code] limits the opportunity for acompletey unencumbered new
beginning to the * honest but unfortunate debtor.”” (quoting Local Loan Co. v. Hunt, 292 U.S. 234, 244
(1934))); Mayer v. Spand Int'l Ltd., 51 F.3d 670, 674 (7th Cir. 1995) (“Congress concluded that
preventing fraud is more important than |etting defrauders gart over with aclean date. . . .").

Section 727(a) of the Bankruptcy Code, which enumerates grounds for a denia of a debtor's

discharge, providesin pertinent part asfollows:
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@ The court shdl grant the debtor a discharge, unless-
(2) thedebtor, withintent to hinder, delay, or defraud acreditor
or anofficer of the estate charged with custody of property under thistitle,
has transferred, removed, destroyed, mutilated, or conceadled, or has
permitted to be transferred, removed, destroyed, mutilated, or concealed-
(A) property of the debtor, within one year before the
date of the filing of the petition; or
(B) property of the estate, after the date of thefiling of
the petition;
(4) the debtor knowingly and fraudulently, in or in connection
with the case-
(A) madeafdse oath or account; . . . .
11 U.S.C. 8§ 727(a)(2) and (4)(A).
Federal Rule of Bankruptcy Procedure 4005 places the burden of proof on the party objecting to
the debtor’ sdischarge. Fed. R. Bankr. P. 4005; McClendon v. DeVoll (In re DeVoll), 266 B.R. 81, 97
(Bankr. N.D. Tex. 2001). Grounds for denia of a debtor’s discharge must be established by a
preponderance of the evidence. Keeney v. Smith (In re Keeney), 227 F.3d 679, 683 (6th Cir. 2000)
(“The dements of aviolaion of 11 U.S.C. § 727 must be proven by a preponderance of the evidence to
merit denid of discharge.”); Barclays/Am. Bus. Credit, Inc. v. Adams(Inre Adams), 31 F.3d 389, 394
(6th Cir. 1994), cert. denied, 513 U.S. 1111 (1995) (same). Given the Code' s remediad purpose, and
because atotal bar to discharge is an extreme pendty, 8 727(a) exceptions to discharge must be construed
liberdly in favor of the debtor and drictly againg the objecting party. Keeney, 227 F.3d 683 (“The
Bankruptcy Code should be construed liberally in favor of the debtor.”); Miller v. Bauer (In re Bauer),
290 B.R. 568, 581 (Bankr. S.D. Ohio 2003) (“Objections to discharge are dtrictly construed againgt the

moving party and liberdly in favor of debtors to foster the ‘fresh start’ god of the Code.”); Hunter v.
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Sowers (In re Sowers), 229 B.R. 151, 156 (Bankr. N.D. Ohio 1998) (“[T]he law favors adischargein
bankruptcy, and thus the statutory provisons which completely deny a discharge to a debtor must be
liberdly congtrued in the debtor’ sfavor.”).
B. The Alleged Groundsfor Denial of Discharge
The Trustee objects to the Debtor’ s discharge on several grounds. The Trustee asserts that the
Debtor’ s discharge should be denied under § 727(a)(2) of the Code because West, with intent to hinder,
delay, or defraud her creditors. (1) transferred severa pieces of jewdry to her sster and a“friend of a
friend” in the year preceding the Petition Date; and (2) concedled and attempted to sell or trade the
Sapphire Ring after filing her bankruptcy petition. See 11 U.S.C. 8§ 727(a)(2)(A) and (B). The Trustee
aso maintains that West knowingly made afase oathby grosdy undervauing her jewdry in the schedule
of assats shefiled with the Court. See11 U.S.C. 8 727(a)(4)(A). Thesedleged groundsfor denid of the
Debtor’ s discharge are addressed below in the order in which they were presented at trid.
C. Alleged Undervaluation of the Jewelry
Section 727(a)(4)(A) of the Code provides that a discharge must be denied a debtor who

knowingly and fraudulently makes afdse oath in, or in connection with, a bankruptcy case. Asthe First
Circuit stated in Boroff v. Tully (In re Tully), 818 F.2d 106, 110 (1st Cir. 1987):

[T]he very purpose of . . . 8 727(a)(4)(A) is to make certain that those

who seek the shedlter of the bankruptcy code do not play fast and loose

with their assets or with the redlity of their affairs. The Statutes are

designed to insure that complete, truthful, and reliable information is put

forward at the outset of the proceedings, so that decisons can be made

by the partiesin interest based on fact rather thanfiction. . . . Neither the

trustee nor the creditors should be required to engage in alaborious tug-
of-war to drag the smple truth into the glare of daylight.
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See also Oldendorf v. Buckman, 173 B.R. 99, 104 (E.D. La. 1994) (“The purpose of § 727(a)(4)(A)
isto insurethat adequate information is avallable to those interested inthe adminigiration of the bankruptcy
edtate without the need of examinations or investigations to determine whether the informationprovided is
true”). A party objecting to adebtor’ sdischarge under 8 727(a)(4)(A) mus establishthat (1) the debtor
made a statement under oath, (2) the satement related materidly to the bankruptcy case, (3) the statement
wasfdse, (4) the debtor had knowledge of the statement’ s falsity, and (5) the debtor made the Statement
with fraudulent intent. Keeney, 227 F.3d at 685; Sowers, 229 B.R. at 158.

Statements made inadebtor’ s petition, schedules, and satement of financid affarsaremadeunder
oath. Hamo v. Wilson (In re Hamo), 233 B.R. 718, 725 ( B.A.P. 6th Cir. 1999) (“ Statements in
bankruptcy schedules are given under oath. . . ."); Sowers, 229 B.R. a 158 (“[ T]here is no question that
... Satementsor omissions contained inadebtor’ s Bankruptcy Schedules qudify as occurring under oath
for purposes of 8§ 727(a)(4)(A).”). Thus, West’ s representation in her schedules concerning the vaue of
the jewdry congtitutes a statement under oath for purposes of § 727(a)(4)(A).

“The subject of a fdse oath is materid if it ‘bears a rdaionship to the [debtor’s] business
transactions or estate, or concerns the discovery of assets, busness dedings, or the existence and
dispostion of his property.’” Keeney, 227 F.3d a 686 (quoting Beaubouef v. Beaubouef (In re
Beaubouef), 966 F.2d 174, 178 (5th Cir. 1992) (internd quotationomitted)). See also Hamo, 233 B.R.
a 725 (“[A] fact is materid if it *concerns discovery of assets, business dedlings or [the] existence or
dispogtion of property.”” (quoting Sowers, 229 B.R. a 158)). Here, the Debtor’ s representation of the

jewelry’svaue in her schedules related to vauable assets of the etate and, thus, was materid.
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Thereis no question that West understated the vadue of the jewery in her schedules. While the
Court need not make a determination of the jewdry’s value in order to adjudicate the Trustee's 8
727(Q)(4)(A) claim, the parties respective expert witnessestetified at trid that the aggregate vaue of the
jewdry ranged from a high of $8,900 (Karaman'’s opinion of the jewdry’stota retail value) to alow of
$3,860 (Klawon’ sopinionof the jewery’ stotal pawnshop vaue).” Inher Schedule B, West listed thetotal
vadue of dl of her jewelry as $2,000. Evenif the Court wereto accept the expert testimony most favorable
to the Debtor (Klawon' s $3,860 estimate of the jewdry’s pawnshop value -- which, again, included only
7 of the 10 pieces of jewdry), the fact remains that West undervaued the jewdry inher schedulesand thus
made a fa se statement under oath.
Thefina two dements of a8 727(a)(4)(A) clam are knowledge of fagty and intent to deceive.
A debtor’ s knowledge that a statement isfase
may be shown by demonstrating that the debtor knew the truth, but
nonethdess faled to gve the information or gave contradictory
information. A fase statement or omisson that is made by mistake or
inadvertence is not sufficient grounds upon which to base the denid of a
discharge, but aknowingly fase tatement or omissonmade by the debtor
with recklessindifference to the truth will suffice as grounds for denid of
a Chapter 7 generd discharge.
Hamo, 223 B.R. a 725 (citaions omitted). “A debtor’s [fraudulent intent] may be inferred from

circumstantial evidence or ‘from the debtor’ s course of conduct.’” Id. at 724 (quoting Sowers, 229 B.R.

at 159; Fahey Banking Co. v. Parsdl (Inre Parsdl), 172 B.R. 226, 231 (Bankr. N.D. Ohio 1994)).

"Presumably, the expert witnesses' respective opinions of the jewelry’s total value -- whether at
retall or liquidation vaue -- would have exceeded the figures offered at trid sSnce neither Karaman nor
Klawon appraised dl 10 pieces of jewery that the Debtor owned on the Petition Date. As the Chart
reflects, Klawon appraised 7 of the 10 pieces and Karaman 8 of the 10 pieces.
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See also McWilliams, 284 F.3d at 790 ("[B]ecause it is unlikely that the debtor will admit fraud, intent
may be established by circumgantid evidence.”); Williamson v. Fireman’ s Fund Ins. Co., 828 F.2d 249,
252 (4th Cir. 1987) (“[C]ourts may deduce fraudulent intent from al the facts and drcumstances of a
cae”). Often, resolution of the question of whether afdse satement was made withintent to deceive will
turn on the Court’ s assessment of the demeanor and credibility of the debtor. Groman v. Watman (In
re Watman), 301 F.3d 3, 8 (1st Cir. 2002).

TheTrustee arguesthat West knowingly and fraudulently undervalued the jewelry by liging itstotal
value a $2,000 inher schedules. According to the Trustee, West surely must have known that 10 pieces
of jewery origindly purchased for more than $30,000 had a vdue muchgreater than$2,000. Further, the
Trustee maintains that the expert testimony offered by Karaman-- who pegged the totd retail vaue of the
gght piecesof jewery he appraised at $8,900 -- shows that the Debtor’ s $2,000 valuationwas so far off
the mark that it must necessarily be deemed to be aknowing and fraudulent misrepresentation on her part.
West, onthe other hand, assertsthat she arrived at the $2,000 va uationfor the jewelry Smply by following
her bankruptcy counsd’ singructionto lig her jewery at itspawnshop vaue. West testified a trid that she
believed a the time she filed her bankruptcy petition, and continues to believe, that she would receive no
more than $2,000 if she attempted to sall dl of the jewdry at a pawnshop. The Debtor aso submits that
if she had intended to conceal the existence of her jewelry, or create the faseimpressonthat it had minimd
vaue, shewould not have disclosed in her Schedule D (Creditors Holding Secured Claims) the fact that
sheowedinexcessof $35,000 to five creditorswhose dams were secured by jewery (American Generd,

Borshaem's, Jewdry Express, Saks Fifth Avenue, and Wdls Fargo).

25



Having weighed the evidence, the Court concludesthat West’ sunderval uation of the jewelryinher
schedules does not condtitute a knowing and fraudulent misrepresentation within the meaning of 8
727(3)(4)(A). The Debtor’s testimony -- that she listed the jewdry’s total value at $2,000 based on
Bennington's ingruction to estimate what the jewe ry would bring if it were sold at a pawnshop -- was
credible. Bennington's advice to West gppears to have been based on his misunderstanding of the
appropriate standard for valuing property listed in a debtor’s schedules. While the casdaw is sparse on
the subject, themgority, and better-reasoned, line of authority holdsthat personal property should belisted

inthe debtor’ s schedules a fair-market, rather than liquidation, or distressed-sale, vaue? But while West

8Federal Rule of Bankruptcy Procedure 1007(b)(1) requires the filing of “schedules of assets and
lidhilities. . . prepared as prescribed by the appropriate Officia Forms.” Official Form No. 6 directs the
debtor to set forthinSchedule A (Red Estate), Schedule B (Personal Property), and Schedule C (Property
Claimed as Exempt) the “ current market vaue of debtor’ sinterestinproperty.” The phrase” market value’
is not defined in either the Bankruptcy Code or the Federa Rules of Bankruptcy Procedure. The few
courtsthat have interpreted the phrase “ market vaue’ have done so in the context of determining whether
property has been properly vaued in the debtor’s schedules for exemption purposes.  With only two
exceptions, the courts that have considered the question have concluded that property should be listed in
adebtor’ s schedulesand valued for exemptionpurposes at itsfar market vdue. See, e.g., Inre Sumerell,
194 B.R. 818, 827 (Bankr. E.D. Tenn. 1996) (property should be listed inbankruptcy schedulesat itsfar
market vaue, which is the price that awilling seller not under compulsion to sl and a willing buyer not
under compulsion to buy agree upon “ after the property has been exposed to the market for areasonable
amount of time” (quoting In re Markovitz Bldg. Co., 84 B.R. 484, 487 (Bankr. N.D. Ohio 1988))); In
reTodd, 194 B.R. 893, 896 (Bankr. D. Mont. 1996) (debtor’ s residence should be valued a an amount
that the debtor would receive fromawilling and reasonabl e buyer when debtor was not under acompulsion
to sl); Inre Mitchell, 103 B.R. 819, 824-25 (Bankr. W.D. Tex. 1989) (diamond ring should be listed
a itsfar market value rather than liquidation vaue). But see Spencer v. Blanchard (In re Blanchard),
201 B.R. 108, 129-30 (Bankr. E.D. Pa. 1996) (holding that, while “sngle vauable pieceq | of housshold
furnishings, as wel as jewelry and other liquid assets’ should be listed at fair market vaue, “liquidation
vauation may wel be appropriate’ for “genera household goods’); In re Walsh, 5 B.R. 239, 240-41
(Bankr.D.D.C. 1980) (debtor’ s assets should be listed for exemption purposes at liquidationvaue). Thus,
Bennington's ingruction to the Debtor to schedule her jewdry at pawnshop vdue (which is simply a
different manner of expressing liquidation, or distressed sale, vaue) ran counter to the weight of authority
holding that property should be listed in bankruptcy schedules at fair-market vdue. But, there is limited
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may have been advised by her bankruptcy counsd to utilize a vauation standard that has not gained
acceptance, the Court is not persuaded that she acted in bad faith by relying on hisingruction to list her
jewelry at its pawnshop, or liquidation, vaue. SeeFirst Beverly Bank v. Adeeb (In re Adeeb), 787 F.2d
1339, 1343 (9th Cir. 1986) (“Generdly, adebtor who actsin reliance on the advice of his attorney lacks
the intent required to deny him adischarge of hisdebts”); Cuervo v. Shell (Inre Shell), 240 B.R. 728,
730 (Bankr. S.D. Ohio 1999) (“Courts have hdd that actud intent to . . . [defraud] a creditor can be
negated by reliance uponthe advice of anattorney.”); Onbank & Trust Co. v. Sddedll (InreSddell), 191
B.R. 544, 554 (Bankr. N.D.N.Y. 1996) (“[W]here the debtor’ srelianceisreasonable and in good faith,
‘the advice of counsdl may . . . negate the inference of fraudulent intent.”” (quoting Aetna Ins. Co. v.
Nazarian (In re Nazarian), 18 B.R. 143, 147 (Bankr. D. Md. 1982))). And if the Court accepts the
premise that West relied reasonably and in good fath on Bennington's advice to lig her jewelry at its
pawnshop vaue, then her $2,000 estimate based on this vauation standard val ue does not appear to be
so far off the mark asto suggest anintent to defraud. The only expert testimony offered asto the jewelry’s
pawnshop vaue was Klawon's opinion that the seven pieces of jewery he appraised had a pawnshop

value of $3,860. The variance between Klawon's opinion of the jewery’s pawnshop vaue and West's

support for the liquidation-va ue approach espoused by Bennington -- namely the Blanchard and Walsh
decisons cited above. Inany event, West certainly could not reasonably have been expected to know that
ghe should have used far market, rather thanliquidation, values in completing her Schedule B. See Zitwer
v.Kély (InreKedly), 135 B.R. 459, 462 (Bankr. S.D.N.Y. 1992) (“The defense of reliance on counsd
isnot avalablewhen it is transparently plain that the advice is improper.”). See also Inre Colvin, 288
B.R. 477, 483 (Bankr. E.D. Mich. 2003) (“The schedules made it ‘transparently plain’ to the debtorsthat
they were required to disclose tax refunds even if ther attorney did not inform them of that specific
disclosure obligation.” (quoting Kelly, 135 B.R. at 461)).
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$2,000 figure is not so pronounced as to indicate that the Debtor’ s vauation estimate was fraudulently
made. SeeKeeney, 227 F.3d at 686 (“[A] debtor is entitled to discharge if fse information is the result
of mistake or inadvertence’); Mozeikav. Townsley (Inre Townsley), 195 B.R. 54, 65 (Bankr. E.D. Tex.
1996) (“The denid of adischarge under § 727(a)(4)(A) cannot be imposed where the fa se Satement was
the result of asmple or honest mistake or inadvertence. Rather, to sustain an objection to discharge under
this section, the debtor must have willfully made a fdse statement with intent to defraud his creditors.”).

Moreover, the Trustee' s contention that West acted with fraudulent intent in undervaluing the
jewdry is based largely upon a comparison of her $2,000 estimate with the jewdry’s origind purchase
price and its current retail value. But the $2,000 vauation contained in Schedule B should not be viewed
inisolation. West disclosed in Schedule D (Creditors Holding Secured Claims) six clamstotaingin excess
of $30,000 and specifically noted that these claims were secured by jewery. By making this disclosure,
West put the Trustee and creditors on notice that she had purchased over $30,000 in jewdry before the
Petition Date and this jewelry secured substantid clams againgt her estate. Had it been West’ s intent to
conced the fact that she owned a number of pieces of jewdry, these disclosures presumably would not
have been made.

Insum, the evidence does not establishthat the Debtor knowingly and fraudulently understated the
vaue of the jewdry in her schedules. The Trustee therefore is not entitled to judgment under
8 727(3)(4)(A) on hisfase oath claim.

D. The Debtor’s Alleged Concealment of the Sapphire Ring -- § 727(a)(2)(B)
Alleging that West concealed and attempted to dispose of the Sapphire Ringafter the Petition Date,

the Trustee dso seeks denid of the Debtor’ s discharge under 8§ 727(a)(2)(B) of the Code. To establish
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a dam for denial of discharge under 8§ 727(a)(2)(B), the Trustee mug prove that the Debtor (1)
transferred, removed, destroyed, mutilated, or conceal ed property of her bankruptcy estate, (2) withactua
intent to hinder, delay, or defraud a creditor or an officer of the estate, (3) after the PetitionDate. Sowers,
229 B.R. a 156. Intent to hinder, delay, or defraud must be actua rather than congtructive. McWilliams,
284 F.3d at 790; Sowers, 229 B.R. at 157.

The evidence presented &t tria established that after she had informed the Trustee thet al of her
jewelry had been turned over, West attempted to sl or trade the Sgpphire Ring at James Free Jewelers.
The Debtor’ s retention and attempted disposition of the Sapphire Ring came to the Trustee sattention by
happenstance. During a vidt to James Free Jaweders to obtain an gppraisal of severd of the pieces of
jewelry previoudy turned over by West, Harker learned from K araman that the Debtor had recently visited
the store and attempted to sl the Sapphire Ring or tradeit for adifferent piece of jewdry. West’ sattempt
to <l or trade the Sapphire Ring -- after advisng the Trustee that she had turned over dl of her jewelry --
was corroborated by the testimony of Karamanand |hle. Based onthisevidence, the Court findsthat after
filing her Chapter 7 petition\West conceal ed and attempted to dispose of anasset of the bankruptcy estate.
The Trustee thus has established the first and third elements of his 8 727(8)(2)(B) claim.

The Court next turns to the issue of whether the Debtor acted with intent to hinder, delay, or
defraud the Trusteeand/or her creditors. “Intent isthe most difficult element of a § 727 violation to prove.
..." Poolquip-McNeme, Inc.v. Hubbard (InreHubbard), 96 B.R. 739, 741 (Bankr. W.D. Tex. 1989).

When ascertaining whether a violaion of [§] 727(a)(2)(B) . . . has
occurred, the trier of fact is necessarily required to make a subjective
inquiry into the debtor’s state of mind. Suchaninguiry normaly requires

explanatory testimony by the debtor and an assessment by the trier of fact
of the debtor’s demeanor and credibility.
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Sowers, 229 B.R. at 159 (citing First Tex. Sav. Ass ninc. v. Reed (Inre Reed), 700 F.2d 986 (5th Cir.
1983)).

Having consdered the Debtor’ s explanation for failing to turn over the Sgpphire Ring, observed
her demeanor, and assessed her credibility, the Court concludes that West acted with intent to hinder,
delay, or defraud the Trustee and/or her creditors.® Although she wasgivenample opportunity to do so,
West amply failed to offer a coherent or credible explanation for her faillureto turnover the Sapphire Ring
to the Trustee until January 2003 -- 6 months after the filing of the Complaint in this adversary proceeding,
more than 12 months after Harker learned of the Sgpphire Ring's existence and ingtructed Conway to
advise West to turn over the Sapphire Ring to the Trustee immediady, and nearly 19 months after the
PetitionDate. While West attempted to persuade the Court that her failureto turn over the Sgpphire Ring
was due to mistake or inadvertence, her explanationwas unconvincing. Indeed, it wasWest’ sevasiveand
hopelesdly irreconcilable testimony concerning her belated turnover of the Sgpphire Ring and her dedings
with James Free Jewelers that ultimatdy convinced the Court that she acted with the requisite intent to
hinder, delay, or defraud the Trustee and/or her creditors. At various times at trid and in pre-tria
discoveryproceedings West testified dterndively that she: (1) did not know that she had the Sapphire Ring
a dl; (2) did not become aware that she had the Sgpphire Ring until Conway cdled her following his
conversationwiththe Trustee; (3) did know that she had the Sapphire Ring, but did not turnit over because

it lacked sgnificant value; (4) had the Sapphire Ring and took it to James Free Jewelers to have it Szed;

Because§ 727(a)(2) isworded inthe digunctive, proof of intent to defraud is unnecessary. Proof
of intent to hinder or delay creditors or the Chapter 7 trustee suffices. Beauchamp v. Hoose (In re
Beauchamp), 236 B.R. 727, 731-32 (B.A.P. 9th Cir. 1999); Shell, 240 B.R. at 730.
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and (5) had the Sgpphire Ring, but never took it to James Free Jaweders. In short, this muddlied and sdf-
contradictory testimony led the Court to the concluson that West was not telling the truth.

West's wrongful intent aso was demonstrated by her course of dedling with the Trustee. On
severa occasions, West advised Harker that she had turned over all her jewdry. Yet, in each instance,
after further prodding by the Trustee, additional jewery surfaced. The Debtor’ s piecemed turnover of her
jewelrya sosuggeststhat she acted withintent to hinder, delay, or defraud the Trustee and/or her creditors.

The Court is not persuaded -- as the Debtor’s counsdl argued -- that West' s fallure to turn over
the Sgpphire Ring to the Trustee for nearly 19 months after the Petition Date (and only then after being
prompted todo so by her counsdl at Harker’ s urging) was attributable to memory | gpses caused by chronic
fatigue syndrome and depression rather than wrongful intent. The Debtor testified that she suffers from
short-termmemory lass and cognition problems resulting from her medica condition. McNameetestified
that she has noticed a marked deterioration in her gster’s short-term memory after she became ill.
Although the Debtor designated two medica professonds -- apsychiatrist and apsychologist -- as expert
witnesses, they did not tedtify at trid. Nevertheless, without receiving expert testimony, the Court may
“draw reasonable concusions regarding [the Debtor’s] mental and emotional state” Brightful v. Pa.
Higher Educ. Assistance Agency (In re Brightful), 267 F.3d 324, 330 (3d Cir. 2001). Seealso Cline
v. lll. Student Loan Assistance Ass'n (In re Cline), 248 B.R. 347, 350 (B.A.P. 8th Cir. 2000)
(explaning that “[t]hereis no reason to view the trid court’s findings [regarding the debtor’s emotiond
state] as unrdiable merdy because no expert evidence was introduced’). Having assessed her trid
tetimony, the Court does not believe that West's actions can be explained by short-term memory

deficiencies caused by her medica condition. At trid, West recdled the gpproximeate dollar amount paid
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for each piece of jewdry that she owned on the Petition Date. She aso explained that Bennington's
ingructionto list her jewdry at pawnshop va ue was based upon advice he dlegedly received from George
Ledford, Dayton’s former sanding Chapter 13 Trustee, whom she remembered by name (athough she
referred to Ledford as “Redford”). The Debtor therefore appeared to have sdective recdl -- i.e., she
seemed to have the capacity to remember specific facts and details when they supported her position, but
experienced memory |gpseswhen confronted by pointed questions fromthe Trustee' scounsd. The Court
has no doubt that West does in fact suffer from memory and cognition difficulties ssemming from her
medica condition. But the Court isnot convinced that West' s pattern of misconduct -- spanning morethan
18 months -- was atributable to cognition problems and short-term memory loss. Rather, the Court
concludes, based on its assessment of the Debtor’ s demeanor and credibility, that West's fallureto turn
over the Sgpphire Ring to the Trustee was motivated by an intent to hinder, delay, or defraud the Trustee
and/or her creditors.
E. Alleged Transfer of Jewelry Prior to the Petition Date -- 8 727(a)(2)(A)

Having found that the Debtor’ s discharge must be denied under 8§ 727(8)(2)(B) of the Code, the
Court need not address the Trustee' s contention that West' s prepetition transfer of jewelryto McNamee
and a “friend of afriend” congtitutes aground for denid of discharge under 8 727(8)(2)(A). Seelnre
Krehl, 86 F.3d 737, 744 (7th Cir. 1996) (“Because we dready have rgected [the debtor’ 5] challengeto
adenid of discharge under paragraph (a)(2)(B) [of 8§ 727], and it is dear that the additiona violation of
paragraph (a)(3) provides only an dternative ground for denid of discharge, we need not consider whether
[the debtor violated this provison].”); Farouki v. Emirates Bank Int’l, Ltd., 14 F.3d 244, 250 (4th Cir.

1994) (“ A party objecting to discharge need prove only one of the groundsfor [denid of discharge] under
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§ 727(a) becausethe provisons of § 727(a) are phrased inthe digunctive. Proof of conduct satisfying any
one of the sub-sectionsisenough to judtify adenid of the debtor’ s request for adischarge.”); DeVoll, 266
B.R. a 98 (“If any one ground for adenid of discharge is established, the Court does not need to decide
the propriety of any of the other grounds.”).
V. Conclusion

Having concluded that West concealed and attempted to sdll or trade the Sapphire Ring with the
intent to hinder, delay, or defraud the Trustee and/or her creditors, the Court holds that the Debtor’s
discharge must be denied pursuant to 11 U.S.C. § 727(a)(2)(B). A judgment denying the Debtor’s
discharge will be entered separately.

IT 1SSO ORDERED.
Copiesto:
Kelly West, Defendant, 1780 Foust Road, Xenia, OH 45385
Jeffrey R. McQuiston, Attorney for Plaintiff, 130 W. Second Street, Suite 450, Dayton, OH 45402
W. Michadl Conway, Attorney for Defendant, 500 Lincoln Park Blvd., Suite208, Dayton, OH 45429
Donad F. Harker, 111, Chapter 7 Trustee, Suite2103, One First National Plaza, Dayton, OH 45402
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