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CM/ECEF Version 3.3 Implemented

CM/ECF

Electronic Case Files

The latest release of
CM/ECEF, version 3.3, was suc-
cessfully implemented on
March 2, 2009. This new re-
lease offers various screen and
report enhancements. Addi-
tionally, the release adds func-
tionality that allows for the
reporting of dispositions for
each joint debtor. Prior to this
release only case disposition
was reportable, which was not
always the same disposition for
each debtor in a joint case. The
new joint dispositions will dis-
play in various CM/ECF re-
ports.

Also in this release,
new US Trustee standardized
Chapter 7 No Distribution
Reports (NDR) will be imple-
mented. The previous NDR is
being replaced with four new
NDRs. These new NDRs will
be “virtual entries” with no pdf
document attached. A sepa-
rate NDR will be used for

cases with:
e  No funds collected;

] Dismissed or converted,
with no funds collected;

e  Dismissed or converted
with some funds collected;

e  Minimal funds collected.

Finally, this release
also includes new data fields
being collected for use by the
US Trustee’s Office. The new
information will be collected
at case opening in chapter’s 7,
I'1, 12, and 13. If you haven’t
already, be sure to contact
your Bankruptcy Petition
Preparation Software vendor
to ensure you have the most
recent updates to allow for
entry of the new information.

In addition to the
information contained in this
newsletter, additional detailed

information can be obtained
from the PACER Service Cen-

ter at:

http://pacer.psc.uscourts.gov

Debtor’s Request for Separate Notice

In December, 2008,
several of the bankruptcy forms
were modified. One of these
modifications was to the language
contained in the “Notice to Individ-
ual Consumer Debtor(s).” The
modification advised debtors that,
“If you are filing a joint case (a
single bankruptcy case for two
individuals married to each
other), and each spouse lists the
same mailing address on the
bankruptcy petition, you and your
spouse will generally receive a
single copy of each notice mailed
from the bankruptcy court in a
jointly-addressed envelope, unless
you file a statement with the
court requesting that each spouse

receive a separate copy of all
notices.

The revision to the
form occurred in conjunction
with the implementation of a
new Bankruptcy Noticing Cen-
ter (BNC) program feature
that eliminates the mailing of
duplicate notices to joint debt-
ors at the same address by
sending a single copy of each
notice in a jointly-addressed

envelope.

To facilitate this
change, a new filing event has
been developed in CM/ECF.
The new event, Request for
Separate Notice, is located un-

der the “Other” menu and
should be utilized to advise the
court when separate notices
are requested by joint debtors
who have listed the same mail-
ing address on their bankruptcy

filing.

Once the clerk’s office
receives the debtor’s request,
the appropri-
ate steps will
be taken to
allow for the
mailing of
separate no-
tices in the
joint debtor

case.
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The path is “somewhat circui-
tous” for a debtor to transfer a case
originated in a state court to the bank-
ruptcy court where the debtor’s bank-
ruptcy case is pending. See O’Gara-Hess
& Eisenhardt Co., LLC, v. Paul Bartock, et
al, (In Re Bartock) Adversary No. 08-
1043, Bankr. No. 08-20174 (Bankr. S.D.
Ohio 2008). For the case to be trans-
ferred to the ‘home’ bankruptcy court
(location where the bankruptcy is pend-
ing), a debtor may require permission
from a ‘local’ bankruptcy court (court
in the district where the civil action is
located). Acting as a gatekeeper, the
‘local’ bankruptcy court decides if the
notice of removal was proper, if in the
convenience of the parties a transfer
should be granted and whether or not
an equitable ground exists for the state

court case to be remanded.

Removal of a civil case related
to a bankruptcy court is governed by
28 U.S.C. § 1452 which provides in
part, “A party may remove any claim or
cause of action... to the district court
where such civil action is pending, if
such district court has jurisdiction of
such claim or cause of action under
section 1334 of this title.” Although 28
U.S.C. § 1452 provides that the claim or
cause is to be removed to a “district
court,” this includes a bankruptcy court
because it is an adjunct unit of the dis-
trict court. In re Coastal Plains, Inc., 338

B.R. 703 at 711 (N.D. Tex. 2006).

It is a procedural defect, not a
jurisdictional problem, if a debtor at-
tempts to remove the civil case outside
of the district where the action is pend-
ing. In re Am. Bus. Corp., 2007 Bankr.
LEXIS 2113 (Bankr. W.D. Ky. June 26,

2007). Under 28 U.S.C. § 1452, the civil
case must initially be removed to the dis-
trict where the civil case is pending. For a
debtor to do otherwise is a “harmless
procedural error.” In re Coastal Plains, Inc.,

338BR.at 712.

Further, pursuant to 28 US.C. §
1452, the ‘local’ bankruptcy court receives
notice of the removal from the debtor,
and as the first bankruptcy court to re-
view the issue, it acts as the gatekeeper

for the ‘home’ bankruptcy court.

The debtor must file a notice of
the removal under F.R.B.P. 9027(d). “A
notice of removal is filed with the clerk
for the district and division within which is
located the action where the state or
federal court where the civil action is
pending...” Id. “Clerk” is defined under
F.R.B.P. 9001(3) as “bankruptcy clerk if
one has been appointed, otherwise a clerk
of the district court.” The procedure to
transfer to another district is detailed in
28 US.C. § 1412, (and F.R.B.P. 7087)
which provides that the bankruptcy court
may transfer an action, “in the interest of

justice or convenience of the parties.”

As the gatekeeper, the ‘local’
bankruptcy court must then decide two
matters: (I) does the ‘home’ bankruptcy
court have jurisdiction over the civil ac-
tion; and (2) should the civil action be
remanded or transferred. See In Re AG
Industries, Inc., 279 B.R. 534 (Bankr. S.D.

Ohio 2002).

Jurisdiction is governed by 28
U.S.C. § 1334(b), which allows for non-
exclusive jurisdiction over matters “arising
under,” “arising in,” and “related to” the
bankruptcy. The bankruptcy court will
have exclusive jurisdiction under 28 U.S.C.
§ 1334(e) if the civil action involves actual
recovery of property of the bankruptcy
estate. In Re AG Industries, Inc., 279 B.R. at

539.

Unless exclusive jurisdiction has
been established, the ‘local’ bankruptcy
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court must determine whether equitable
grounds exist to remand the action to
state court. This is the gatekeeper role
of the ‘local’ bankruptcy court. Under 28
US.C. § 1452(b), the ‘local’ court will
consider equitable factors such as: judi-
cial economy, convenience of the par-
ties, the extent to which state law issues
are involved, the expertise of the par-
ticular court and where the interests of
justice lie. In Re AG Industries, Inc., 279
B.R. at 540. The debtor bears the bur-

den of persuasion.

A minority of courts follow
the “conduit” theory. 10-7087 Collier on
Bankruptcy-15th Edition Rev. P 7087.
Under this theory, either the case is
directly transferred to the ‘home’ court
or the ‘local’ bankruptcy court only re-
views proper notice under F.R.B.P. 9027
(d) before transferring the case. The
conduit theory creates the assumption
that venue is proper in the ‘home’ bank-
ruptcy court and causes 28 US.C. §
1452 to lose meaning. Frelin v. Oakwood
Homes Corp., 292 B.R. 369 at 379 (Bankr.
E.D. Ark. 2003). The conduit theory
contrasts with 28 U.S.C. § 1412 which
provides, “the transfer of a case from a
local bankruptcy court to a home bank-
ruptcy court is discretionary, rather than
mandatory or automatic.” The majority
better reason that the ‘local’ court
should use its independent judgment as
to whether the civil action should be

transferred to the ‘home’ court.

Although the path to transfer
can be ‘circuitous,’ it is a necessary path
in the convenience of the parties. Once
litigation has begun in a state court, it is
proper to have the local bankruptcy
court decide whether or not the debtor
can have the suit
transferred to the
bankruptcy court
where the debtor’s

bankruptcy is pending.
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Bankruptcy Filings Continue to Increase in 2008

Bankruptcy filings in
the Southern District of Ohio
continued to increase for cal-
endar year 2008. An 18% in-
crease was reported in the
district, with a total of 27,295
cases being filed. This increase
was substantially lower than
the 36% increase experienced

in 2007.

The majority of the
cases, 67.3%, were filed under
chapter 7. Chapter |3 cases
accounted for 32.3% of the
district’s filings with the re-
maining percentage comprised
of chapter 11, 12 & I5 cases.

Case distribution
among the three offices was
consistent with previous years.
The Columbus office accounted
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for 48% of the district’s cases,
with Cincinnati seeing 27% of

the filings and Dayton 25%.
The previous year’s

increase appears to be continu-
ing into 2009. A review of

anuary and February filings ==
J Y v e Editor’s Comment: The

shows a 8.6% increase&
the same two months in 2008. original version o,f this
newsletter contained an

incorrect percentage of
increase of 33% for 2009.

[ District Totals ]
Chapter 7 Chapter 11 Chapter 12 Chapter 13 Chapter 15 Total Cases Reopen* Adversary
January 1054 14 [1] 741 1809 38 63
February 1274 10 1 717 2002 30 86
March 1700 1 1] 778 5 2484 36 78
April 1784 5 o 778 2567 55 89
May 1560 5 1] 711 2276 39 S0
June 1466 1" 1] 748 2225 45 83
July 1640 1 1 765 2407 38 79
August 1404 2 1] 737 2143 36 80
September 1242 5 1] 588 1835 27 66
October 2211 7 1] 884 3102 27 149
November 1474 13 1 692 2180 13 73
December 1571 10 1] 684 2265 27 76
Ch Total 18380 84 3 8823 5 27295 411 1012
Chapter % 67.3% 0.3% 0.0% 323% ‘Note: R d Cases included in totals.

An 18% increase
was reported in
the district, with
a total of
27,295 cases
being filed.

United States Bankruptcy Court, Southern District of Ohio
Monthly Filing Comparison
Percent of Change as 12/31/2008: +18.0%
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Adversaries - Helpful Hints to Successful Case Openings
Submitted by Sandy Neary, Case Administrator

Adversary cases
present a unique
set of chal-
lenges for both
the attorney
filer and court
staff. The infre-
quency of these filings makes it
too easy to overlook some
problems areas that can occur.
To help eliminate some of the
common problems that occur
with these filings, here are some
reminders to make opening an
adversary case easier for both
the attorneys and the Court

staff.

First of all, one key
thing to remember when you
are preparing to file your com-
plaint is not to file the document
in the bankruptcy estate case.
An adversary needs to be
viewed about the same as open-
ing up a bankruptcy case. The
opening processes are very simi-
lar because you need to accom-
plish the task of obtaining a case
number and this cannot be done

when the document is filed in
the estate case. Remember to
go to “Open AP Case” under
the Adversary tool bar to file

the complaint.

Second, always re-
member to add the attorney
for the Plaintiff. There are so
many times when a case is
opened and the filer passes
over this step. Although during
the Court’s Quality Control
process this should be cor-
rected, it still hampers Plaintiff's
counsel from receiving any e-
mail notifications on the case
until such time as this mistake

is corrected.

Third, if you're filing a
multiple suit complaint and one
of the natures of suit is an
Objection/Revocation of Dis-
charge - Section 727, make
sure that the Objection/
Revocation of Discharge is
selected as the first nature of

suit.

Last, the “old” bank-
ruptcy cover sheet does not
need to be attached to the
complaint because the infor-
mation is obtained in CM/ECF
on one of the screens during
the opening process. If you
feel the need to attach it,
please feel free to do so but it

is not necessary.

Hopefully, these
simple reminders will help in
making this process easier for
all those involved. These pro-
cedures are covered in the
ECF User’s Manual located at
the Court’s website at
www.ohsb.uscourts.gov .
Always remember, too, that
the Clerks’ Office in each
court location is a help desk
and is available to answer any
questions you may have about
this process - don’t be afraid

to call and ask.

Statistical Update Events

With the CM/ECF 3.3
implementation, a new require-
ment for additional statistical
data went into effect. This data
is being collected by the Office
of the U.S. Trustee based on
requirements of the 2005 BAP-
CPA.

To assist electronic
filers with accurate data entry,
a new “utility” event was cre-
ated. The new event, “Update
EOQUST Stats” is located under
the “Other” menu and can be

used to correct or modify the
new statistical data as neces-
sary. The new event does not
allow for attachment of a pdf
document, but rather allows
the user to enter the required
information into preset data
fields.

A similar event,
“Update Statistical Data,” is
also available under this menu
option. This event allows users
to correct or modify the re-
corded statistical data entered

at case opening. The data fields
that can be corrected using this

event are:

e  Prior filing within 8 years
(y/n);
e  Estimated number of

creditors;
o  Estimated assets; and
e  Estimated liabilities;

Do you have a topic that you would like to see covered in The Bankruptcy Newsletter? Attorneys
and Court Staff alike are encouraged to submit ideas or suggestions to the address below and we will

try to cover it.

John Stephens, Management Analyst

120 West Third Street
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